Improving Arrangements for Surrogacy Bill

Government Bill
As reported from the Health Committee
Commentary

Recommendation

The Health Committee has examined the Improving Arrangements for Surrogacy Bill
and recommends that it be passed. We recommend all amendments unanimously.

Structure of this commentary

This commentary is set out as follows:

. About the bill and the process followed

. Overview of the current arrangements for surrogacy
. Our proposed amendments to the bill as introduced

. Other matters that we wish to highlight.

About the bill and the process followed

The Improving Arrangements for Surrogacy Bill was referred to the Health Commit-
tee of the 53rd Parliament on 18 May 2022. It was originally a Member’s bill in
the name of Tamati Coffey, MP. The bill as introduced seeks to simplify surrogacy
arrangements, provide a mechanism for enforcing them, and ensure that information
recorded on birth certificates is complete. It would amend five Acts and two sets of
Regulations.

On 30 May 2023, the previous Government announced that it had agreed to adopt
the bill as a Government bill. The bill was reinstated with our committee in the
54th Parliament. Both committees sought and obtained several extensions to the
report-back date to enable further detailed consideration of the bill.

72—2



2 Improving Arrangements for Surrogacy Bill Commentary

Consideration by the Health Committee of the 53rd Parliament

In 2020, the Government asked the Law Commission to undertake a review of
surrogacy. On 27 May 2022, shortly after the bill was referred to the committee, the
Commission published its final report on its review.! That report made 63 recommen-
dations addressing a range of issues related to existing surrogacy law, regulation, and
practice. It also identified areas where further review or consideration was needed.

The bill and the Commission have different approaches to some policy matters. The
Commission’s report also addressed a wider range of policy areas, some of which
were outside the scope of the bill. In the 53rd Parliament the committee received
permission from the Business Committee to consider out-of-scope amendments and
the recommendations in the Commission’s report.

The committee received advice on whether the bill could be amended to incorporate
the Commission’s recommendations for legislative change. That advice, in the form
of a departmental report dated May 2023 and supplementary advice dated 10 August
2023, contained 67 recommendations for amendments to the bill. The committee
asked the Parliamentary Counsel Office to reflect the recommendations in that advice
and prepare a revision-tracked version of the bill.

The committee published two interim reports to update the House on its progress.>
In the second interim report, the committee informed the House that it had asked
the Parliamentary Counsel Office to redraft the bill to incorporate the recommended
changes.

Our consideration of the bill

The bill was reinstated with our committee in the 54th Parliament. In August 2024,
we received a redrafted version of the bill that incorporated the changes recommen-
ded in the advice that we received. We also presented a third interim report to the
House.? Its purpose was to release the redrafted version of the bill for public input
and to highlight specific matters that we were seeking feedback on. That public
consultation has further informed our consideration and our proposed amendments to
the bill, which we set out in this commentary.

We thank submitters for their efforts and engagement on the bill. We also wish to
acknowledge Tamati Coffey for his initial work in progressing the bill.

' A copy of the report Te Kopt Whangai: He Arotake: Review of Surrogacy is available on the
Law Commission’s website.

2 The interim reports are available on the Parliament website.

3 The third interim report is available on the Parliament website.


https://www.lawcom.govt.nz/assets/Publications/Reports/NZLC-R146-Executive-Summary.pdf
https://selectcommittees.parliament.nz/reports?Tab=Previous&Keyword=interim%20%2B%20surrogacy&Parliament=53&To=2023-10-13&From=2020-10-17&SelectCommittee=565aaaa0-4bde-4af2-80b4-98cb1a9c9ca6
https://selectcommittees.parliament.nz/view/SelectCommitteeReport/c42b74e6-6022-4964-591d-08dcb66dedfe
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Overview of the current arrangements for surrogacy

In New Zealand, surrogacy is regulated by several Acts and ethical committees. We
set out below some of the main provisions. Further detail is provided in the body of
our report.

Surrogacy refers to an arrangement under which a surrogate and intended parents
agree that the surrogate will become pregnant and carry and give birth to a child for
the intended parents to raise. Surrogacy arrangements take two forms. “Gestational
surrogacy” is an arrangement where the surrogate does not use her own ovum in
conception. An embryo is created using an ovum and sperm from the intended parents
or donors. The surrogate is not the genetic mother of the child and the child is usually
genetically linked to one or both of the intended parents. “Traditional surrogacy” is
an arrangement where the surrogate’s ovum is used in conception, meaning she is the
child’s genetic mother. Pregnancy is usually achieved by artificial insemination using
the sperm of an intended parent or a donor.

Ethics committee approval

Under the Human Assisted Reproductive Technology Act 2004 (the HART Act),
only altruistic surrogacy arrangements are permitted in New Zealand. Commercial
arrangements are prohibited and a surrogate is not allowed to receive a fee for the role
she plays. Payments are permitted for:

. collecting, storing, transporting, or using a human embryo or gamete*
. counselling

. insemination or in-vitro fertilisation (IVF)?

. ovulation or pregnancy tests

. legal advice for the surrogate.

Two committees were established by the HART Act to develop and implement
detailed policy relating to surrogacy, other assisted reproductive procedures, and
human reproductive research. The Advisory Committee on Assisted Reproductive
Technology (ACART) develops ethical guidelines, which cover factors such as
health, ethical, legal, psychological, and cultural aspects of surrogacy arrangements.
The Ethics Committee on Assisted Reproductive Technology (ECART) assesses,
against the guidelines, applications to undertake assisted reproductive procedures and
research.

4 A gamete is a human reproductive cell. A female gamete is called an ovum and male gametes

are called sperm.

5 IVF is an assisted reproductive procedure where ovum is combined with sperm outside the
body. It is used in gestational surrogacy arrangements and requires the assistance of a fertility
clinic.



4 Improving Arrangements for Surrogacy Bill Commentary

Gestational surrogacies are achieved using IVF that usually involves donated ovum
combined with donated sperm. They usually require ECART’s approval before they
can proceed. Pregnancy for traditional surrogacies is achieved through artificial
insemination, which is considered to have lower health and ethical risks than IVF.
They therefore do not require ECART approval.

ACART guidelines require parties to prospective gestational surrogacy arrangements
to receive legal and medical advice, and counselling about the implications of the
arrangement. They also set requirements relating to matters like the reasons for the
arrangement, consent, future care arrangements for the surrogate-born child, and
other matters intended to safeguard parties, including the child.

The HART Act states that surrogacy arrangements are unenforceable. Consequently, a
court will not take action to require parties to abide by the surrogacy agreement.

Transferring parenthood in surrogacy arrangements

The Status of Children Act 1969 specifies that the surrogate and their partner (if any)
are the legal parents of a surrogate-born child. No legislation deals specifically with
the transfer of legal parenthood in surrogacy arrangements. To become the child’s
legal parents, the intended parents must apply to the court to adopt the child under the
Adoption Act 1955. This is despite one or both of the intended parents often being the
child’s genetic parent.

Before the court can make an adoption order, a social worker must provide a report
about the adoption application. The report’s purpose is to inform the court about the
applicants’ suitability to adopt and whether an adoption will promote the welfare
and best interests of the child. The current practice involves endorsement from
Oranga Tamariki, following an assessment of the intended parents before concep-
tion. ACART guidelines require parties to a surrogacy arrangement to have sought
independent legal advice and to have discussed and declared intentions between
themselves about day-to-day care, guardianship, and adoption of a resulting child.

Registering the birth of a surrogate-born child

Sections 10 and 12 of the Births, Death, Marriages, and Relationships Registration
Act 2021 provide that a birth must be notified to the Registrar. After adoption, the
Family Court must notify the Registrar-General to record adoption information in the
child’s birth registration. A birth certificate issued before adoption will record the
surrogate and any partner as the parents. It will not include information about the
intended parents or the surrogacy arrangements. A birth certificate issued after the
adoption will record the intended parents as if they are the child’s birth parents.

International surrogacy

International surrogacies make up about 40 percent of surrogacy arrangements
entered into by New Zealand parents. Intended parents pursuing surrogacy overseas
do not need to seek ECART approval, and the prohibitions on commercial surrogacy
do not apply. The government has established processes for a child born overseas
to enter New Zealand. The intended parents can then seek a domestic adoption
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through the New Zealand courts, which is subject to checks and balances that focus
on the child’s best interests. This process reflects the fact that other countries allow
commercial surrogacy and that some New Zealanders use this option to seek to bring
the child back to New Zealand.

Our proposed amendments

Typically, bill commentaries cover the main amendments recommended to the bill
as introduced. Our proposed amendments have resulted in a bill that is substantially
different from the one that was introduced. This makes comparisons between the two
difficult and not particularly meaningful. We recommend retaining the title of the bill
as introduced (clause 1) but deleting the remainder (clauses 2 to 32) and inserting new
provisions. We recommend inserting the following:

. clauses 10A—10W: amendments to the Human Assisted Reproductive Technol-
ogy Act 2004

. clauses 18—19L: amendments to the Status of Children Act 1969
. clauses 19M—19R: amendments to the Citizenship Act 1977

. clauses 25A-25S: amendments to the Births, Deaths, Marriages, and Relation-
ships Registration Act 2021

. clauses 25T-25W: amendments to the Income Tax Act 2007
. clauses 33—42: amendments to other Acts.

This commentary covers the substantive changes to the bill as introduced. In addition
to inserting new provisions that reflect, to a significant extent, the recommendations
in the Law Commission’s report, the bill includes a number of technical or conse-
quential changes to improve its workability. We have not generally discussed those
changes.

Commencement

Clause 2 provides that the bill would come into force on the day after the date
of Royal assent. We understand that time would be needed to implement the new
systems. A delay in the provisions coming into force is therefore necessary for most
provisions. We recommend amending clause 2 to provide that the legislation should
come into force a year after the date of Royal assent. The exception would be the
provisions in clause 101 that relate to the review panel (new sections 23L-23S),
which would come into force 18 months after Royal assent.

Ethics and advisory committee processes

ECART approval of a surrogacy arrangement

We note that traditional surrogacy does not normally involve any assisted reproduc-
tive procedures. However, it may involve an established procedure such as IVF or
clinic-assisted artificial insemination.® Although ECART approval is not required,
fertility clinics may refer traditional surrogacy arrangements to ECART for ethical
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review and non-binding advice. We recommend that the requirement for ECART
approval should be extended to all traditional surrogacy arrangements that are clinic-
assisted.

We recommend inserting clause 101, new section 23E to this effect. If the surrogacy
arrangement involved the assistance of a provider performing an assisted reproductive
procedure, prior written ECART approval would be needed for the arrangement and
the procedure. For surrogacy arrangements involving the assistance of a provider
performing an established procedure, prior written ECART approval would only be
needed for the arrangement.

Traditional surrogacy arrangements can also occur without the involvement of a
fertility clinic. At present, it is only possible to seek ECART advice through fertility
clinics. We think that the HART Act should allow direct applications to ECART, and
our proposed new section 23F would enable this.

Oranga Tamariki surrogacy reports

New section 23H, inserted via clause 101, would require Oranga Tamariki to prepare a
report for all applications for approval of a surrogacy arrangement. Its purpose would
be to advise ECART whether it had identified any concerns related to the risk of
serious harm to any resulting child of the proposed surrogacy arrangement.

Clause 10W, new section 76(1)(aa) would enable the Governor-General to make
regulations prescribing specified matters relating to social worker reports, including
the steps and actions that must be taken by a social worker in preparing a surrogacy
report. Before recommending that the regulations be made, the Minister responsible
for the Oranga Tamariki Act 1989 would need to consult both the Minister of Justice
and the Minister of Health (to provide input as the Minister responsible for ECART).
The Minister responsible for the Oranga Tamariki Act would need to be satisfied that
any regulations prescribed are necessary to identify any risk that the intended parents
could cause serious harm to the future child.

Review of ECART decisions

The HART Act does not contain a right to review or appeal ECART decisions.
ECART can only reconsider an application if relevant new information becomes
available. We recognise that this could be a concern for applicants because ECART’s
decisions could end a person’s pathway to building a family. The decision could also
encourage them to use an arrangement outside the ECART process or an international
surrogacy arrangement, both of which entail reduced oversight.

We recommend inserting sections 23L to 23S (via clause 10I) to provide for an inde-
pendent right of review of any ECART decision declining approval of a surrogacy
arrangement or a decision imposing a condition on approval. Our proposed amend-

¢ The HART Act defines “established procedure” as any procedure, treatment, or application
declared to be an established procedure under section 6 of the Act.
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ments provide for a review panel to be established and reflect the range of procedural
requirements that would be needed to ensure that a review was procedurally fair. The
new sections set out the composition, powers, and duties of the panel.

Composition of the advisory and ethics committees

The HART Act sets requirements for ACART’s membership. The committee must
have between 8 and 12 members, and its membership must include expertise in a
range of matters. The matters include having at least one member who is Maori, with
expertise in Maori customary values, and at least one member who can articulate the
interests of children.

The Act provides that ECART membership must include at least one member with
expertise in assisted reproductive procedures and one with expertise in assisted
reproductive research. The committee’s requirements, including membership, are
otherwise set in its non-legislative terms of reference. The terms of reference specify
that ECART must have between 8 and 12 members, with at least 2 being Maori. They
do not contain a requirement for members who may be able to articulate the interests
of children.

The Law Commission recommended that the Government should review the mem-
bership requirements for ACART and ECART. It suggested that the review should
consider amending the HART Act to require:

. a minimum two Maori members to be appointed to each of ACART and
ECART

. at least two members of each of ACART and ECART to have the ability to
articulate the interests of children

. a minimum of two members to be appointed to ECART with expertise in
assisted reproductive procedures.

The Law Commission also suggested that ECART membership requirements should
be prescribed in legislation rather than terms of reference.

We understand that, historically, committees have had challenges recruiting Maori
and people with medical expertise. Setting prescriptive membership requirements in
legislation could result in committees being unable to perform their legislative func-
tions if the required expertise was unavailable. Assisted reproductive procedures and
research could therefore not be approved, and ethical guidelines could not be updated.
Despite this, some of us still support the Law Commission’s recommendations.

However, we recommend inserting clauses 10L, which would amend section 27 (Des-
ignation of ethics committee), and 10Q, which would amend section 34 (Appointment
of members).

Cancelling an ECART approval

We recommend inserting section 23K(5) to enable ECART to cancel an approval for
a surrogacy arrangement. Our rationale for the timing of the cancellation relates to
the pathways for legal parenthood, which are detailed later in this commentary. We
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therefore discuss this recommendation in that section. To support transparency, we
have also recommended that ECART report on the number of approvals cancelled by
the committee (see next section below).

Reporting requirements for ethics and advisory committees

The HART Act specifies that ACART must provide an annual report to the Minister
of Health. The report must outline ACART’s progress in carrying out its functions
and include information about ECART’s decisions (the number and types) made
in the period. The report should be provided as soon as practicable after each 12-
month period ending on 30 June. The Act does not require ECART to prepare an
annual report about its operations (although ECART does currently produce reports in
accordance with its terms of reference).

We consider that the reports are an important information source for the public,
and the information contained in them is useful for identifying emerging issues
early. Therefore, we recommend inserting clause 10P, new section 31A(1) to require
ECART to prepare an annual report about its operations. The annual report should
include information about:

. the applications ECART received and its decisions

. feedback or complaints received about the operation of ECART’s approval
process

. actions taken in response to the feedback or to resolve the complaint

. the number of cancellations of approved surrogacy arrangements.

We also recommend inserting section 31A(3) via clause 10P, and section 42A(3) via
clause 10U, to require ECART and ACART to publish their reports on their websites
as soon as practicable.

Allowing people to use gametes that they preserved when a minor

Section 12 of the HART Act provides that it is an offence to obtain or use a gamete
(sperm or eggs) from a person aged under 16, unless it was obtained to preserve the
gamete or to bring about the birth of a child who would be raised by the person from
whom the gamete was removed. This provision is usually used when a young person
is about to undergo cancer treatment, which could harm their reproductive capacity.
The current law does not allow the person, once they are an adult, to consent to their
own gamete being used for another legal purpose such as a surrogacy arrangement.

We note that this provision was not part of the Law Commission’s report or the bill
as introduced, and it was not addressed in submissions. We received permission from
the Business Committee to consider an amendment to this provision. We recommend
inserting clause 10E, to replace section 12, enabling an adult who had gametes
extracted when they were a minor to consent to the use of the gametes for any legal
purpose in the same way as any other person could if the extraction had occurred
when they were an adult.
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Costs associated with domestic surrogacy arrangements

Under the HART Act, it is an offence to give or receive “valuable consideration” for
participating in a surrogacy arrangement. The offence is punishable by imprisonment,
a fine, or both. The term is defined as including “an inducement, discount, or priority
in the provision of a service”. It is therefore unclear what it includes.

Section 14(4) of the Act allows payments to medical providers and legal advisers for
a narrow range of costs relating to fertility treatment, counselling, and legal advice.
Many of these services need to be accessed to submit an ECART application. The Act
contains no explicit provisions for payments to a surrogate.

We recommend inserting section 23C(2)(d) (via clause 10I) to permit payments to
the surrogate for any reasonable costs incurred that are associated with the surrogacy
arrangement. We recommend inserting section 23D to provide a non-exhaustive list
of what would be considered a reasonable cost.

We understand that the offence related to giving or receiving “valuable consideration”
could be interpreted as prohibiting any paid advertising for a surrogacy arrangement.
We were told that this can restrict the ability of intended parents to reach beyond their
existing networks when searching for a surrogate. We recommend inserting section
23C(2)(c) to specify that the permitted payments include payments for advertisements
in relation to lawful surrogacy arrangements.

We recommend inserting clause 25U, to insert section CW 63B into the Income Tax
Act to make it clear how payments of reasonable surrogacy costs would interact with
income tax liabilities and entitlements to the Working for Families tax credit. Our
proposed amendment specifies that only the reimbursement of a surrogate’s loss of
wages would be taxable or considered family scheme income.

Section 14(1) of the HART Act states that, although a surrogacy arrangement is not of
itself illegal, it is not enforceable by or against any person. We recommend inserting
section 23B(2) via clause 101 to provide that an obligation to pay or reimburse
reasonable surrogacy costs is enforceable if they were agreed pre-conception.

Transferring legal parenthood in domestic surrogacy arrangements

Current legislative provisions

“Legal parenthood” refers to the parent—child relationship established in law. Numer-
ous rights and entitlements flow from this relationship, including those relating to
inheritance, child support, and citizenship.

The legal parents of a surrogate-born child are determined by common law and
rules under the Status of Children Act. These rules were developed for people born
by donor-gamete conception. As a result, the surrogate is the legal mother of the
surrogate-born child. If the surrogate has a partner, they are also a legal parent, unless
there is evidence that they did not consent to the assisted reproductive procedure.

As previously noted, no legislation deals specifically with the transfer of legal parent-
hood in surrogacy arrangements. To become the legal parents in place of the surrogate
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and any partner, intended parents must apply to the court to adopt the surrogate-born
child. Section 11 of the Adoption Act provides that the court can make an adoption
order if it is satisfied that the applicants are fit and proper to care for and raise the
child. The court must also be satisfied that the child’s welfare and interests will be
promoted by the adoption.

The Law Commission considered that current adoption legislation is inappropriate for
dealing with surrogacy cases. The following were some of its concerns:

. The law does not promote the child’s best interests. In particular, no legal
relationship exists between the child and the intended parents until an adoption
order is finalised. An adoption order also obscures the child’s gestational ori-
gins and, in some cases, their genetic origins and whakapapa.

. The law does not respect the intent of the parties to the surrogacy arrangement.

. The adoption process is not suited to surrogacy and does not account for all
scenarios.

. No avenue is available to resolve disputes about legal parenthood.

. The adoption process may prevent arrangements that accord with tikanga
Maori.

Creating parentage pathways

The Commission recommended creating tailored parentage pathways that would pri-
oritise the best interests of children and consider the rights of the participants in a
surrogacy arrangement. The pathways would prioritise the transfer of parentage via
the new pathways rather than by adoption law.

To provide for parentage pathways, we recommend inserting a new Part 3 (new
sections 28—66) into the Status of Children Act, by means of clause 191.

Our new section 34 would include specific provisions for determining the legal
parenthood of a child born as a result of a surrogacy arrangement. This should
provide for two pathways for transfer of parentage: one by “operation of law”’ and
the other by court order. We refer to these pathways in our commentary as the
administrative and court pathways.

Under an administrative pathway, the child would become the legal child of the
intended parents and would cease to be the child of the surrogate by operation of
law. This would be subject to certain conditions being met. If the conditions of the
administrative pathway were not met, the court pathway would enable the Family
Court to make a parentage order determining the legal parenthood of a surrogate-born
child.

7 “Operation of law” refers to a way in which a person obtains certain rights or responsibilities
automatically under the law without the involvement of a court.
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Our new section 35(1) would set out the effect of a transfer of parentage, which
would apply under both pathways. The child would become the legal child of each
intended parent, and each intended parent would become the legal parent of the child.
The child would cease to be the legal child of the surrogate, and the surrogate would
cease to be a legal parent of the child.

Our new section 49 would specify the situations where an application could not be
made for a parentage order for a surrogate-born child. An application for a parentage
order may not be made in relation to a surrogate-born child if the court had previously
determined an application for either a parentage order or an adoption order to transfer
legal parenthood of the surrogate-born child (or such applications were pending). This
would prevent parties to a surrogacy arrangement from using the court pathway to
seek to override a previous court decision or a decision that is pending.

Unless otherwise noted, when discussing the administrative and court pathways, all
references to the “the Act” are to the Status of Children Act.

Provisions related to the administrative pathway

When the administrative pathway could be used

Our new sections 41 and 42 would specify that the administrative pathway would
only apply if:

. the surrogacy arrangement was approved by ECART or the review panel
. the surrogacy arrangement complied with any conditions imposed by ECART
. the intended parents who entered the surrogacy arrangement had taken the

child into their care
. the surrogate had made a statutory declaration.

We note that guardianship is distinct from parental status. Guardianship covers duties,
power, rights, and responsibilities relating to the upbringing of a child. It includes
providing day-to-day care to the child and determining important matters affecting
them, such as the child’s name, residence, and medical treatment. Our recommended
section 31(2) would provide that, from the time of the child’s birth until parentage
is transferred under the administrative pathway, the intended parents would be addi-
tional guardians.

Requirements of the surrogate’s statutory declaration

We think that a standard-form statutory declaration should be developed for the surro-
gate to complete to give their consent under the administrative pathway. The statutory
declaration should be provided to the Registrar-General alongside the notification
of birth. To implement this, we recommend inserting section 43(2) and also clause
25J, which inserts new sections 30B(2)(a) and 30C(2)(a) into the Births, Deaths,
Marriages, and Relationships Registration Act.

We recommend amending the bill to provide for the following:



12 Improving Arrangements for Surrogacy Bill Commentary

. The surrogate’s consent would not be valid if it was given before the child was
seven days old (new section 42(2)(a)).

. The surrogate’s statutory declaration of consent should be witnessed by a
lawyer who would need to be independent (new section 42(3)).

. The lawyer would need to certify on the standard form that they had explained
the effect and implications of the statutory declaration to the surrogate (new
section 42(5)).

. To assist in the timely transfer of parentage, the signed declaration could be
delivered electronically to the intended parents if they had consented to the
declaration being given electronically (new section 41(3)).

Our new section 42(4) would enable statutory declarations to be taken remotely using
an audiovisual link. This would better accommodate situations in which the surrogate
and lawyer were in different locations. The lawyer would need to be satisfied that the
surrogate signed the declaration during the audiovisual link. As soon as practicable
after signing the document, the surrogate would need to send the signed document, or
a photograph or scan of it, to the lawyer to sign and certify.

Court order confirming parentage

We note that jurisdictions regulate legal parenthood in surrogacy arrangements in
different ways. Some jurisdictions require a court order as confirmation of parentage.
Our recommended new section 46 would apply in situations where the intended
parents became the legal parents under the administrative pathway. It would enable
the intended parents to apply to the Family Court for an order confirming that they
are the child’s parents.

Provisions related to the court pathway

When the court pathway could be used

New section 47 would provide for situations where a child was born as a result of a
surrogacy arrangement, but the administrative pathway conditions were not met. In
these situations, the intended parents, the surrogate, or any person granted leave under
new section 48 could apply to the Family Court for a parentage order.

Determining the best interests of a child

New section 60 would enable a court to make a parentage order transferring the
parentage of a surrogate-born child. The court would need to be satisfied that the
order promoted the welfare and best interest of the child. We recommend inserting
section 59 to list the matters that the Family Court may take into account when reach-
ing this decision. The range of matters draws on the Verona Principles,® a previous
Law Commission report, principles that guide decision-making in other child-centred
legislation, and approaches in other jurisdictions.
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Parentage reports

Our new section 52 would require a parentage report to be prepared whenever an
application for a parentage order was made in respect of a surrogate-born child,
unless the child was of or over the age of 18 or was born before the commencement
of new section 52. The report writer would be a social worker employed by Oranga
Tamariki, and their role would be to assess the matters requested or any other matters
the social worker considers relevant to the application. A copy of the report should
also be made available to all parties before the hearing and any lawyers appointed to
represent the surrogate-born child or to assist the court.

Our proposed amendment would also set the following procedural requirements:

. An application for a parentage order would need to be supplied to the chief
executive of Oranga Tamariki.

. The reporter could be called as a witness.

. A party to the proceedings, or any lawyer appointed to act for a child who was
the subject of the proceedings, could present evidence on any matter referred to
in the report.

Powers available to the court when making a parentage order

We recommend enabling the Family Court, when making a parentage order, to:

. appoint a lawyer for the child (new section 55)
. appoint a lawyer to assist the Court (new section 57)
. order cultural, medical, or psychiatric reports about the surrogate-born person

who is the subject of the application (new section 53).

These powers are similar to those that may be exercised by a court in proceedings
under the Care of Children Act relating to guardianship and parenting orders.

Recording relevant information on the child's birth registration

We recommend inserting clause 251 to insert new sections 30D(2), 30E(2), and
30F(1) into the Births, Deaths, Marriages, and Relationships Registration Act. They
would apply when the Family Court made a parentage order. They would require the
Court Registrar to ensure that relevant identity information was sent to the Registrar-
General. The Registrar-General would then need to register the information alongside
the child’s birth registration.

Status of surrogate’s partner

As previously noted, the Status of Children Act specifies that the surrogate and
their partner (if they have one) are the legal parents of a surrogate-born child.

8 In 2021, the International Social Service, a network of national entities involved in cross-border
family law issues published the Principles for the protection of the rights of the child born
through surrogacy. These are known as the Verona principles.
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We recommend specifying in new section 30, inserted by clause 191, that when a
woman becomes pregnant due to a surrogacy arrangement, any partner would not be
presumed to be a parent of any child of the pregnancy. This provision would apply
regardless of whether the surrogate had a partner when the child was conceived,
during the gestation period, or when the child was born.

Legal parenthood following certain events

We consider that the bill should be amended to clarify the status of legal parenthood if
certain events occurred before legal parenthood was transferred. If the surrogate died
before giving consent under the administrative pathway, the intended parents or the
personal representative of the deceased surrogate could apply for a parentage order
under the court pathway. We recommend inserting clause 191, new section 47(1)(a)
and (b) and (4) to this effect.

We consider that the administrative and court pathways should still be available if any
of the intended parents died. We recommend inserting new sections 45 and 47(4) to
enable this. If one of the two intended parents died, the remaining intended parent
could continue the administrative pathway process (if applicable) on behalf of both
parents. If there is one intended parent and they died, or both intended parents died,
the court pathway would be available. An application for parentage could be a made
by the personal representative of the deceased. We recommend inserting new section
29 to define the term “personal representative”. In relation to a deceased person,
“personal representative” would mean an executor, administrator, or trustee of the
deceased person’s estate.

When a third party could apply for a parentage order

We note that the Law Commission recommended that only the surrogates and inten-
ded parents should be able apply for a parentage order. However, we acknowledge
that there may be some rare cases where it could be in a child’s best interests for
a third party to be recognised as the child’s legal parent. For example, a surrogate’s
partner may be interested in applying for a parentage order. Also, a mistake could
result in the child being the genetic child of a third party. That party may wish to be
the child’s legal parent, while the surrogate and intended parents do not.

We therefore think that, in exceptional cases and where the court is satisfied that it
is in the best interests of the child, persons other than the intended parents and the
surrogate should be granted leave by the court to apply for a parentage order. We
consider that the threshold for applying would need to be set very high, making such
transfers very rare. This would recognise that a child’s best interests would likely
be realised by parentage being transferred to the intended parents (in most cases) or
remaining with the surrogate (in rare cases). Accordingly, we recommend inserting
new sections 47(1)(d) to 48(1)(c).
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When the Family Court would have jurisdiction

Our proposed new sections 47 and 48 provide that the Family Court would have juris-
diction to determine applications for parentage orders in domestic and international
surrogacy arrangements. One of the following would need to apply:

. One of the participants in the surrogacy arrangement (an intended parent or
the surrogate) was habitually resident in New Zealand when the application
commenced.

. The Court had given the applicant leave to apply. The Court could grant leave
if it was satisfied that a New Zealand court was the most appropriate forum to
determine the matter and that granting leave would be in the best interests of
the surrogate-born person (new sections 47(2), (3), and 48).

Our proposed amendment is intended to ensure that the Family Court has broad
jurisdiction to accommodate the range of circumstances in which a child’s parenthood
status could be relevant for the purposes of New Zealand law. The amendment would
also ensure that the court only determined parenthood in cases with a New Zealand
connection. This aims to prevent the court from intruding on parenthood matters that
would be more appropriately dealt with by another jurisdiction’s legal processes.

Cancelling ethics committee approvals

The HART Act provides that ECART may cancel an approval for activities requiring
the approval of an ethics committee. In our consultation draft revision-tracked version
of the bill, we proposed inserting new section 23K to enable ECART to cancel the
approval of a surrogacy arrangement. To do so, any of the following conditions would
need to be met:

. It was satisfied that 1 or more conditions of the approval had been breached.

. The surrogacy arrangement or assisted reproductive procedure to be undertaken
in conjunction with a surrogacy arrangement was inconsistent with ACART
guidelines or advice, was inconsistent with the application’s description, or
breached the HART Act or applicable regulations.

. ECART had subsequently become aware that an assisted reproductive proced-
ure posed a serious risk to human health and safety.

The cancellation would have two effects. The assisted reproductive procedure would
need to be stopped. Parentage of the surrogate-born child could not be transferred
to the intended parents through the administrative pathway. This is because ECART
approval is one of the conditions of that pathway.

Our proposed new section 23K did not set a cut-off point by which ECART would
need to cancel a surrogacy arrangement or an assisted reproductive procedure. We
sought submitters’ feedback on whether there should be a cut-off point.

Submitters expressed a range of views as to when a cancellation should be possible.
They ranged from until certain medical procedures have started (such as before game-
tes are collected or until an embryo is implanted) up until parentage was transferred.
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We consider that several factors need to be balanced when setting a cut-off point.
They are enabling a regulatory response if risks to the surrogate-born child and
parties to the arrangement are identified, and providing certainty to the parties and to
providers of fertility services. On balance, we think that ECART should be able to
cancel an approval of a surrogacy arrangement ahead of the transfer of parentage of
the surrogate-born child. This would ensure that an arrangement could be diverted to
the Family Court for a parentage determination if any material risks were identified.
We recommend inserting section 23K(5) to this effect.

If the provider had already performed the procedure and the surrogate was pregnant,
the cancellation would not affect the pregnancy or the surrogacy arrangement. How-
ever, the cancellation would affect the ease with which a transfer of parentage could
be pursued. This is because the conditions of the administrative pathway could not be
satisfied as it relies on a surrogacy arrangement having ECART approval. The Family
Court could also take account of the cancellation when considering whether to make a
parentage order under the court pathway.

Citizenship for a child who is the subject of a parentage order

The Law Commission considered that a child who was the subject of a parentage
order should be treated the same way as a child adopted under the Adoption Act
for citizenship purposes. To provide for this, we recommend inserting clause 19P to
insert new section 3A into the Citizenship Act 1977. We discuss this matter in more
detail in our “Other matters” section at the end of this report.

Transitional arrangements

We consider that the court pathway should be available for a surrogate-born child
even if they were born before the bill commenced. This could be used by people
who had not formalised their relationship by adoption. Accordingly, we recommend
inserting Schedule 1 into the Status of Children Act to provide for this.

Familial relationships after the transfer of parentage

Our proposed new section 36 in the Status of Children Act provides that, for certain
purposes, a surrogate-born child would be taken to have both the familial relationship
that existed before parentage was transferred and the familial relationships that resul-
ted from the transfer. The specific purposes are for:

. determining whether people are within the prohibited degrees of civil union set
out in clause 1(1) to (7) of Schedule 2 of the Civil Union Act 2004 (section
36(2)(a))

. determining whether people are within the prohibited degrees of marriage as
set out in clause 1(a) to (g) of Schedule 2 in the Marriage Act 1955 (section

36(2)(b))
. applying the law relating to a sexual offence where a familial relationship is
relevant.
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For marriages and civil unions, the relations that the prohibitions apply to are grand-
parent, parent, child, grandchild, sibling, parent’s sibling, and sibling’s child. Mar-
riages and civil unions between people within the prohibited degrees of relationship
are forbidden and void.

This provision would prevent a surrogate-born person from marrying or entering a
civil union with the surrogate or someone from the surrogate’s family who is within
the relevant prohibited degrees. We note that it would prevent relationships between
a surrogate-born person and the surrogate and their family even when they were not
genetically linked and were raised in different families.

We considered whether the bill could be amended so that subsections 36(2)(a) and
(b) would only apply if there was a genetic link between the surrogate-born person
and the surrogate and surrogate’s family. This would mean that marriages and civil
unions would only be prohibited in situations when the surrogate-born person was
genetically linked to the surrogate.

We were advised that, under the Marriage Act and Civil Union Act, there are two
main reasons for prohibiting certain marriages and civil unions. The first is genetic,
to avoid the damaging effects of incest because hereditary disabilities or diseases
are more likely to occur in children born from incest. We acknowledge that the
law treats marriage and civil unions as a proxy for procreation—many people have
children outside of marriage, while others marry or form a civil union and do not have
children. We acknowledge that this may not be relevant for surrogacy. The second
main reason for the prohibition is to maintain the integrity of the family unit, with
incest and marriage within close family relations being seen to threaten the security
and stability of the unit. Other possible reasons for the prohibitions include power
dynamics between the parties to the proposed marriage or union and societal taboos
about relationships between family members.

We also considered a further option under which, after parentage was transferred to
the intended parents, a surrogate-born person:

. could not enter a marriage or civil union with the surrogate under any circum-
stances
. could not (if they were genetically linked to the surrogate) enter a marriage

or civil union with members of the surrogate’s family who were within the
prohibited degrees of relationship

. could (if they had no genetic link to the surrogate) marry within the prohibited
degrees of relationship with the surrogate’s family. They would need to apply
to, and satisfy, the court that the surrogate-born person and the person they
intended to marry do not have a familial relationship.

We received advice that this option has significant practical concerns. Courts would
have to determine the meaning of “familial relationship”, with limited legislative
guidance. By requiring the court’s permission, the option could also apply restrictions
to surrogate-born people that do not apply to most of the population.
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We spent some time discussing the implications of proposed section 36 and expressed
a range of views. Some of us were comfortable with a surrogate-born child having
a relationship with the surrogate’s family members if there was no genetic link.
Others of us were uncomfortable with this approach and supported the proposed
prohibition on all relationships between a surrogate-born person and the surrogate and
their family. In all situations, we acknowledged the potential for a power imbalance,
particularly where a relative like an aunt or uncle is older.

We decided to seek submitters’ views on the section’s prohibition on marriages or
civil unions, including whether a less restrictive approach was appropriate.

There was no consensus amongst submitters about how to regulate marriages and
civil unions between surrogate-born people, the surrogate, and the surrogate’s family.
Their views included:

. supporting the proposed approach in the bill

. supporting the bill’s proposed approach, unless the relationship was one of
affinity and approved by the Family Court

. supporting a prohibition on a relationship with a surrogate but allowing rela-
tionships with the surrogate’s family to be approved by the Family Court

. allowing relationships with the surrogate and their family where there is no
genetic connection, except for the surrogate or case-by-case assessments.

We acknowledge the different views of submitters. We also had a range of views and
were unable to reach an agreement. We therefore recommend retaining our proposed
new section 36.

Preserving access to identity information

Current legislative provisions

The registry of births, deaths, and relationships is an official record of births, deaths,
marriages, civil unions, and name changes. Not all information in the registry is
printed on a birth certificate. The registry is an open register so anyone can request
specific information contained in the register, subject to certain conditions.

Under the HART Act, the Registrar-General must keep a record of people conceived
from sperm or egg donations made at a New Zealand fertility clinic, and their donors.
The HART Act does not allow anonymous gamete donors so all people born from
clinic-assisted gamete donations in New Zealand will be included on this record.
It is a closed record. Access to the information is generally restricted to people 18
years and over who are named on the register and the parents and guardians of a
donor-conceived child under the age of 18.

The state is not required to record that a child was born through surrogacy. Nei-
ther the information recorded by the Registrar-General under the Births, Deaths,
Marriages, and Relationships Registration Act nor the information recorded by the
Registrar-General under the HART Act record that a child was born as a result of a
surrogacy arrangement.
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Currently, the surrogate and any partner will be the child’s legal parent(s) at birth and
they are responsible for registering the birth. A birth certificate before an adoption
will record the surrogate and any partner as the child’s parents. It will not contain any
information about the intended parents. The birth certificate issued after the adoption
will record the intended parents as if they were the legal parents from birth. The birth
certificate can note that the intended parents are adoptive parents but they (or the
adopted person once they turn 18) would need to request this.

We consider that every person has rights relating to identity, including the right to
access information about their origins. We therefore propose the amendments set out
below to enable this.

Principles of the HART Act

Section 4 of the HART Act sets out the principles of the Act. We recommend
inserting clause 10C to insert an additional principle. It would state that surrogate-
born people should have the opportunity to learn their whakapapa and genetic and
gestational origins and that they should be able to access information about them.

Recording information about surrogate-born people

The bill does not create a separate register for surrogate-born people. Instead, it
would amend the Births, Deaths, Marriages, and Relationships Registration legis-
lation to require information about surrogates and donors to be recorded, if the
information is provided to the Registrar. Unless otherwise stated, all references to
“the Act” in this section are to the Births, Deaths, Marriages, and Relationships
Registration Act.

We recommend inserting clause 251, to insert new section 30F. This would require
the Registrar-General to register, alongside the birth record of a surrogate-born child,
identity information received from any of the following three sources. They are the
parents when notifying the Registrar-General of the birth of the child, the Registrar
of the Family Court after the Court has made a parentage order, and a provider
who performed an established procedure or an assisted reproductive procedure in
conjunction with the surrogacy arrangement. The identity information does not form
part of the child’s birth record.

Information to be recorded

We asked submitters what information should be collected about surrogates and
donors. In response to their feedback, we propose one amendment that we think could
be of particular interest for surrogate-born children. We recommend inserting new
section 30B(3)(k) and (4)(j) (via clause 251), and clause 10V, new sections 66B(1)(j)
and 66C(1)(k) into the HART Act. These provisions would require the information
collected about the surrogate to include details about the nature of the relationship
between the surrogate and the intended parents.
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Information to be provided to surrogate-born people

We recommend inserting clause 250, new section 106A (Access to restricted surro-
gacy information). Subsection (1) would require the Registrar-General, if asked by
the surrogate-born person, to provide access to any information that is kept about the
surrogacy arrangement.

Our proposed new section 106A(5) would enable the Registrar-General to refuse to
provide access to surrogacy information if satisfied, on reasonable grounds, that the
provision of the information is likely to endanger any person.

Our proposed new section 106A(6) would require the Registrar-General to advise
people accessing surrogacy information that counselling may be desirable. We note
that the HART Act contains a similar requirement to inform donor-conceived people
who are accessing identity information.

Notifying a surrogate-born person that information is available about them

We recognise that some surrogate-born people may be unaware that they were
born via surrogacy. We have proposed amendments to the bill to implement the
Commission’s recommendations related to preserving access to identity information.
However, the bill does not contain provisions to proactively alert a surrogate-born
person that information about their surrogacy origins and identity.

The Law Commission recommended that a review of the birth registration system
should be undertaken before any significant changes were made to information recor-
ded in the birth register or on the birth certificates of surrogate-born people. It noted
that considerations as to what information should be captured and accessible are also
relevant to others, such as adopted or donor-conceived people and those raised under
a whangai arrangement.

We note that the bill is intended to enable surrogate-born people to access information
about their origins and identity. We therefore consider it problematic that nothing
is available on a person’s birth certificate that could indicate that they may look
elsewhere for information about their surrogacy.

We discussed possible options to inform a person, including noting on a birth certif-
icate that a person is surrogate-born, and having short- and long-form birth certifi-
cates. We received advice about the benefits and risks of annotating a surrogate-born
person’s birth certificate to alert them that more identity information is held about
them. The benefits include increasing the likelihood that surrogate-born people know
about their gestational and genetic origins and whakapapa and that the information
would be targeted to people to whom it is relevant. An annotation would also be
consistent with the right to privacy of the surrogate and any donors involved in the
conception. The risks include intruding on the right to privacy of surrogate-born
people and intended parents. This is because the annotation would only appear on
surrogate-born people’s birth certificates.

We acknowledge the need to balance a person’s right to know about their origins
against the privacy of the surrogate-born person and the intended parents. We con-
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sulted on whether to propose clause 25L, new section 92A to provide a way of
informing people that restricted surrogacy information was registered or recorded in
the birth register alongside their birth record. It would apply when they requested
a copy of information from their birth record. When the Registrar-General provided
the birth information, they would need to notify the person that restricted surrogacy
information existed and how to access the information.

We sought submitters’ feedback on whether there should be a mechanism to alert
surrogate-born people to the existence of their surrogacy information. Submitters sup-
ported identity information being flagged to surrogate-born people. Some supported
the bill’s approach, while others suggested alternative mechanisms. They included
annotating surrogate-born people’s birth certificates, notifying a child once they
reached a certain age, or placing a duty on intended parents to inform their child.

On balance, we consider that our proposed approach in new section 92A appears to
balance the rights to identity and privacy in a manner similar to, or better than, the
other options considered. We therefore recommend inserting clause 25L, new section
92A.

International and overseas surrogacy arrangements

Overseas surrogacies are arrangements in which the intended parents and the surro-
gate live in an overseas country when the surrogacy arrangement occurs. They differ
from international surrogacies, which involve intended parents who live in New Zea-
land engaging in a surrogacy arrangement overseas and bringing the surrogate-born
back to live in New Zealand. We propose different processes for each arrangement,
which we set out below.

International surrogacy arrangements

No international instrument governs international surrogacy, and countries regulate
surrogacy and legal parenthood very differently. International surrogacy is not provi-
ded for in New Zealand law. The Status of Children Act recognises the surrogate as
the legal parent of a child regardless of where they were born. Therefore, the legal
parenthood of the intended parents generally needs to be determined through the New
Zealand adoption process.

Before the adoption, New Zealand law does not recognise any parental link between
the surrogate-born child and the intended parents. This affects the child’s ability to
enter New Zealand. A joint government agency process supports families to bring
their child to New Zealand using existing legislation. It involves Oranga Tamariki, the
Department of Internal Affairs, and Immigration New Zealand. The process enables
the intended parents to apply for a visitor visa for the child. When deciding whether
to issue the visa, the Minister of Immigration considers the Cabinet-endorsed non-
binding guidelines. The guidelines cover matters relevant to the child’s best interests
and preventing the irregular movement of children between countries. If the visa is
granted, the intended parents and child can travel to New Zealand, and the parents
can apply for an adoption order in the Family Court. The Family Court Protocol
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also enables intended parents to adopt the surrogate-born child via the Family Court
before the family returns to New Zealand. This option is available to intended parents
who habitually live in New Zealand.

We consider that the Family Court should have jurisdiction to make a parentage order
under the court pathway regardless of whether the surrogate-born child was born in
New Zealand. We think this is necessary to protect a child’s best interests.

Our proposed new section 59 of the Status of Children Act sets out the matters
that the Court may consider when deciding whether to make a parentage order. We
propose that the Court should also be able to consider several additional matters
when making decisions about international surrogacy arrangements. The additional
considerations relate to whether the surrogacy arrangement complied with the law of
the jurisdiction in which the surrogate person was born. They also deal with the pro-
vision of appropriate consents for the use of donor material, changes in parenthood,
and the surrogate-born child’s departure from their place of birth. These additional
considerations reflect the risks that may be associated with some international surro-
gacy arrangements. They are based on the considerations included in the non-binding
guidelines used by the Minister of Immigration to determine whether to issue a visitor
visa to a surrogate-born child. We recommend inserting clause 191, new section 59(3)
to this effect.

Overseas surrogacy arrangements

Two current processes recognise legal parenthood in overseas surrogacy cases. The
intended parents can adopt the child through the New Zealand courts. Alternatively,
an overseas adoption or foreign court order transferring legal parenthood can be
recognised under section 17 of the Adoption Act.

We note that intended parents in overseas surrogacy arrangements are not habitual
New Zealand residents. They also did not travel offshore solely for the purpose of
the surrogacy arrangement and did not intend to live in New Zealand immediately
after the child’s birth. The intended parents will also have completed a legal process
offshore and may be seeking to verify their parental status several years after the
child’s birth. We therefore consider that legal parenthood of children born through
these arrangements should be recognised through an administrative process rather
than the court pathway.

We recommend inserting clause 191, new section 63 to provide that an overseas
parentage determination would have the same legal effect in New Zealand as if
it were a transfer of parentage under subpart 2 or 3. Those subparts respectively
deal with the transfer of parentage by the operation of law and by court order. The
overseas determination would need to meet the following criteria:

. The parents were not habitually resident in NZ when the surrogacy was under-
taken.
. The overseas legal parenthood determination established a legal parent—child

relationship between the intended parent and surrogate-born child. The deter-
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mination would need to be final and legally valid according to the law of the
place in which it was made.

We recognise that there could occasionally be cases where an overseas parentage
determination met the requirements of proposed new section 63 but the New Zea-
land Family Court had declined to make a parentage order for the same child. We
recommend inserting section 63(1)(f) to make it clear that an overseas parentage
determination could not be recognised in New Zealand in these circumstances.

To help preserve identity information of surrogate-born people whose parentage is
recognised in New Zealand, we recommend inserting clause 191, new section 64 in
the Status of Children Act and clause 251, new section 30G into the Births, Deaths,
Marriages, and Relationships Registration Act. This would require the Registrar-
General, where the Department of Internal Affairs had recognised the overseas legal
parenthood determination, to record in the registry information received from the
Secretary of Internal Affairs about the surrogacy arrangement.

Other matters that we wish to highlight

During our consideration of the bill, we explored several other matters that relate
to costs to the taxpayer and employers. Although we have not recommended amend-
ments to the bill, we consider that they warrant further consideration. We are there-
fore drawing these matters to the attention of the House.

New Zealand citizenship for surrogate-born children

We proposed a potential scenario involving intended parents in another country who
are not New Zealand citizens or Residence visa holders. They could enter into a
surrogacy arrangement with a surrogate who is a New Zealand citizen and gives birth
here. We requested advice about the entitlement of the surrogate and the child to pub-
licly funded health services, and about the child’s citizenship status. We considered
the potential costs to the New Zealand taxpayer that we consider should be borne
by the intended parent, especially if the child needed neonatal care. The bill would
allow for international parents to enter into surrogacy arrangements in New Zealand.
We consider that the prohibition against commercial surrogacy is a strong enough
protection against exploitative arrangements.

Our proposed amendments include a recommendation to insert clause 19Q, which
would amend section 6 of the Citizenship Act. We understand that this reflects the
recommendation in the Law Commission’s report that surrogate-born children should
be treated the same as adopted children for citizenship purposes. It provides that a
person who is a New Zealand citizen by birth would not lose that citizenship because
their parentage was transferred under Part 3 of the Status of Children Act. This
provision would apply even if the intended parents were not New Zealand citizens
or entitled under the Immigration Act 2009 to be in New Zealand indefinitely or to
reside indefinitely in the Cook Islands, Niue, or Tokelau.

We were advised that, as a New Zealand citizen, the surrogate would be eligible
for publicly funded health and disability services. These can include hospital care,
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primary care, maternity services, and community mental health services. The child
would also be entitled to publicly funded health care because they would be a New
Zealand citizen.

As our proposed amendments are largely intended to align with the Law Commis-
sion’s report, we have not recommended further amendments to the bill. Members
had a range of views on whether the surrogate’s maternity care or the child’s neonatal
care should be publicly funded. For the scenario that we described, we suggest that
further consideration should be given to requiring intended parents to have private
health insurance and to removing the child’s New Zealand citizenship. We acknow-
ledge that there may be situations where a surrogacy arrangement breaks down, and
we would not want to leave the child stateless. However, we consider that this could
be addressed by only removing the citizenship once the parentage has transferred
from the surrogate to the intended parent.

Surrogates’ access to paid parental leave

The Parental Leave and Employment Protection Act 1987 provides that surrogates
can access paid parental leave on the same basis as others who give birth. Their
entitlement does not end when they hand over care of the child to the intended parent.
If they meet all other criteria under the Act, both the surrogate and the new primary
caregiver are fully entitled to paid parental leave for up to 26 weeks.

We were told by one of the agencies that administers the Act (the Ministry of
Business, Innovation and Employment) that the leave can serve different purposes
for each parent. It enables the surrogate to recover from the birth, while allowing the
primary carer to bond with and care for the child. We were interested to learn that
surrogacy is one of the situations in which two people can simultaneously receive
paid parental leave for the same child. The other situations are those involving taking
primary responsibility for a child through arrangements like whangai, adoption, or a
Permanent Care agreement with Oranga Tamariki.

We are concerned that the surrogacy situation could be seen as “double dipping”.
We recognise that not all births are the same and recovery is different for everyone.
We agree that surrogates need time for recovery and that the intended parents need
time to bond with their child. However, as the surrogate will no longer have care of
the child and does not need bonding time, we do not think that the surrogate should
automatically be entitled to the full 26 weeks of paid parental leave. We suggested
an alternative approach in which time for recovery and bonding would be separate.
Fourteen weeks could be attributed to each, with a provision for the surrogate to
apply for further recovery time if needed.

As the Law Commission did not make recommendations about paid parental leave
entitlements, we are unable to recommend amendments to the Act. We consider,
however, that our suggested approach warrants further exploration.
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Appendix

Committee process

The Improving Arrangements for Surrogacy Bill was referred to the Health Commit-
tee of the 53rd Parliament on 18 May 2022. The committee called for submissions on
the bill with a closing date of 20 July 2022. It received and considered submissions
from 34 interested groups and individuals. It heard oral evidence from 12 submitters
at hearings in Wellington.

The bill was reinstated with this committee in the 54th Parliament on 6 December
2023. We called for submissions on the bill with a closing date of 18 September 2024.
We received and considered submissions from 132 interested groups and individuals.
We heard oral evidence from 13 submitters at hearings in Wellington.

Advice on the bill was provided by the Ministry of Justice, the Department of Internal
Affairs, the Inland Revenue Department, the Ministry of Health, and the Ministry
of Business, Innovation and Employment. The Office of the Clerk provided advice
on the bill’s legislative quality. The Parliamentary Counsel Office assisted with legal
drafting.

Legislative scrutiny

As part of our consideration of the bill, we have examined its consistency with
principles of legislative quality.
Committee membership

Sam Uftindell (Chairperson)
Dr Hamish Campbell

Dr Carlos Cheung

Ingrid Leary

Cameron Luxton

Hthana Lyndon

Jenny Marcroft

Debbie Ngarewa-Packer

Hon Dr Ayesha Verrall

Related resources

The documents we received as advice and evidence are available on the Parliament
website.
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Information about surrogate-born children

66E Providers must have systems to ensure notification of
children born as a result of surrogacy arrangement

66F Provider to obtain information about surrogate-born
children

Providers to give Registrar-General information relating
to surrogacy arrangements

66G Providers must give Registrar-General information
relating to surrogate-born children, surrogates, and
donors
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Destruction of information held by providers if no
surrogate-born child

66H Destruction of information by provider
10W Section 76 amended (Regulations)
H
12
13
14
15
16
17
Part 3
Amendments to Status of Children Act 1969
18 Amendments-to-Status-of Children Act 1969
Ritte-abont-sHrrogaey-arrargements
22A Rule-abeut surregaey-arrangements
18 Principal Act
19 Section 2 replaced (Interpretation)
2 Interpretation
19A New section 2AA inserted (Transitional, savings. and related
provisions)
2AA Transitional, savings, and related provisions
19B Section 5 amended (Presumptions as to parenthood)
19C New section 7AAA inserted (Application of sections 7 to 10)
TAAA Application of sections 7 to 10
19D Section 9 amended (Instruments of acknowledgment may be filed
with Registrar-General)
19E Section 11 amended (Regulations)
19F Section 12 amended (Repeals and consequential amendments)
19G Section 13 amended (Purpose of this Part)
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19H New section 13A inserted (Part not to apply to surrogate-born
children)
13A Part not to apply to surrogate-born children

191 New Part 3 inserted

Part 3
Parentage of children born as result of surrogacy

arrangements

28 Purposes of this Part
29 Interpretation
Subpart 1—General provisions relating to transfer of
parentage
30 Surrogate sole parent of surrogate-born child until
parentage transferred, etc
31 Guardians of surrogate-born child until parentage

transferred, etc
32 Additional guardians of surrogate-born child until
parentage transferred, etc

33 Court may remove either or both intended parents as
guardians of surrogate-born child

34 How parentage of surrogate-born child transferred under
this Part

35 Effect of transfer of parentage

36 Familial relationships that existed prior to transfer of
parentage continue for certain purposes

37 Effect of transfer of parentage on property rights

38 Interpretation of references to mother and father

39 Interpretation of reference to blood relationship

40 Interpretation of reference to natural child and natural
parent

Subpart 2—Transfer of parentage by operation of law

41 Parentage transferred by operation of law

42 Statutory declaration of surrogate

43 Surrogate required to provide personal information
to intended parents in certain cases for purposes of
registering birth of surrogate-born child

44 Donor required to provide personal information to
intended parents in certain cases for purposes of
registering birth of surrogate-born child

45 Death of 1 intended parent before parentage transferred

46 Order recording transfer of parentage by operation of law

Subpart 3—Transfer of parentage by court order
47 Who may apply for parentage order
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Court may grant leave to apply for parentage order
Application for parentage order may not be made in

Information that must be in, or accompany, application
for parentage order if surrogacy arrangement not assisted

Donor to provide personal information required to be in,
or accompany, application for parentage order

Costs of reports requested under section 53
Appointment of lawyer to represent surrogate-born child

Lawyer appointed to represent surrogate-born child must

Fees and expenses of lawyer appointed under section 55

Matters court may take into account when deciding

Court must notify Registrar-General of New Zealand

Destruction of information provided under section 50 if

Subpart 4—Recognition of overseas parentage
determinations

Secretary to give Registrar-General information relating
to surrogate-born children whose parentage has been
determined overseas and recognised in New Zealand for
purposes of citizenship or New Zealand travel documents

Subpart 6—Other provisions

Amendments to Citizenship Act 1977

48
49
certain circumstances
50
by provider
51
52 Parentage report
53 Other reports
34
55
in proceedings
56
explain proceedings to child
57 Appointment of lawyer to assist court
58
orS7
59
whether to make parentage order
60 Parentage order
61
parentage orders
62
no parentage order made
63 Overseas parentage determinations
64
65 Rules of court
66 Consequential amendments
19] New Schedule 1 inserted
19K Schedule amended
19L New Schedule 3 inserted
Part 3A
19M Principal Act
19N Section 2 amended (Interpretation)
190

Section 3 amended (Special provisions relating to parentage)
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19P New section 3A inserted (Special provisions relating to parentage
of surrogate-born children)
3A Special provisions relating to parentage of surrogate-born
children
19Q Section 6 amended (Citizenship by birth)
19R Section 7 amended (Citizenship by descent)
Part4
Amendments-te-Child-Suppert-Aet1991
20 )
21 Section T fed-(M P c 5
Part 5
Amendments to Births, Deaths, Marriages, and Relationships
Registration Act1995 2021
22 Births; Deaths; Marriages;and-F
23
24
25
25A Principal Act
25B Section 3 amended (Purpose of this Act)
25C Section 4 amended (Interpretation)
25D Section 12 amended (Parents must notify birth in New Zealand)
25E New section 12A inserted (Persons to whom parentage of
surrogate-born child transferred must notify birth of child)
12A Persons to whom parentage of surrogate-born child
transferred must notify birth of child
25F New section 16A inserted (Registration of birth of surrogate-born
child)
16A Registration of birth of surrogate-born child
25G Section 17 amended (When Registrar-General may register birth
that occurs outside New Zealand)
25H Section 30 amended (Appeals against Registrar-General’s
decisions)
251 New subpart 2A of Part 2 inserted

Subpart 2A—Surrogate-born children

30A Interpretation
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Notification of change of parentage

30B Parentage transferred by operation of law in non-
provider-assisted surrogacy arrangement

30C Parentage transferred by operation of law in provider-
assisted surrogacy arrangement

30D Parentage transferred by parentage order in non-provider-
assisted surrogacy arrangement

30E Parentage transferred by parentage order in provider-

assisted surrogacy arrangement

Registration of information relating to identity of
surrogate-born children

30F Registrar-General to register identity information relating
to surrogate-born children

Recording information relating to overseas surrogate-
born children whose transfer of parentage is recognised
in New Zealand for certain purposes

30G Registrar-General to record information relating to
surrogate-born children whose parentage has been
determined overseas and recognised in New Zealand for
purposes of citizenship or travel documents

Updating identity information relating to surrogate-born
children

30H Registrar-General to accept updated information

301 Registrar-General not responsible for accuracy of
information

Section 88 amended (Person must confirm identity to access

information under this subpart)

Section 91 amended (Any person may request access to

25L

information in relation to named person)

New section 92A inserted (Registrar-General to notify certain

25M

persons of existence of restricted surrogacy information when

providing information from birth records)

92A Registrar-General to notify certain persons of existence
of restricted surrogacy information when providing
information from birth records

Section 97 amended (Certain public sector agencies may request

25N

searches in public interest or named person’s interest)

Section 98 amended (Registrar-General must keep access register)

250

New section 106A inserted (Access to restricted surrogacy

information)

106A  Access to restricted surrogacy information
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25P Section 109 amended (Registrar-General may provide access to
restricted information on court order)
250 Section 126 amended (Registrar-General may delegate functions,
duties, and powers to Registrars)
25R Section 132 amended (Birth record of child conceived through
assisted human reproduction procedure must specify parents as
determined under Status of Children Act 1969)
258 Consequential amendments
Part 5A
Amendments to Income Tax Act 2007
25T Principal Act
25U New section CW 63B inserted (Surrogate costs)
CW 63B Surrogate costs
25V Section MB 13 amended (Family scheme income from other
payments)
25W Section YA 1 amended (Definitions)
26
27
28
29
30
31
32
Part 8
Amendment to other Acts
Subpart 1—Amendment to Adoption Act 1955
33 Principal Act
34 New section 4A inserted (Further restrictions for adoption orders

in respect of children born as result of surrogacy arrangement)
4A Further restrictions for adoption orders in respect of
children born as result of surrogacy arrangement
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Subpart 2—Amendments to Child Support Act 1991

35 Principal Act 76

36 Section 2 amended (Interpretation) 76

37 Section 6 amended (Parents by whom child support payable) 76

38 Section 7 amended (Meaning of parent 77

39 Section 19 amended (When liability to pay child support starts) 77

40 Section 25 amended (When liability to pay child support ceases) 77

41 New subpart 4A of Part 5A inserted 78

Subpart 4A—Exemption for surrogates

89ZAA Application for exemption by surrogate 78

89ZAB Grant of exemption 78

89ZAC Cancellation of exemption 78

42 Section 152A amended (Relief in case of exemption granted to 78
liable person)

Schedule 1 79

New Schedule 1 inserted in Status of Children Act 1969
Schedule 2 81
New Schedule 3 inserted into Status of Children Act 1969
Schedule 3 86

Consequential amendments to enactments arising from Part 5

The Parliament of New Zealand enacts as follows:

1 Title
This Act is the Improving Arrangements for Surrogacy Act 2021.

2 Commencement

(1) This Act comes into force—the—day—after—the—date—on—which—itreeetves—the 5

12 months after Royal assent.

(2) However, section 10l to the extent that it relates to new sections 23L to
23S of the Human Assisted Reproductive Technology Act 2004, comes into
force 18 months after Royal assent.

Part 1 10
Amendments to Human Assisted Reproductive Technology Act 2004
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Improving Arrangements for Surrogacy Bill Part 1 ¢l 10C

10A

Principal Act

10B

This Part amends the Human Assisted Reproductive Technology Act 2004.

Section 3 amended (Purposes)

10C

After section 3(f), insert:

(g) to provide for the approval of surrogacy arrangements:

(h) to establish an information-keeping regime in relation to surrogacy
arrangements to assist people born as a result of surrogacy arrangements

to learn about their genetic and gestational origins and whakapapa.

Section 4 amended (Principles)

Replace section 4(a) with:

(a) the health and well-being of children born as a result of the performance
of an assisted reproductive procedure, an established procedure, or a
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surrogacy arrangement should be an important consideration in all deci-
sions about that procedure or arrangement:

(ea) persons born as a result of a surrogacy arrangement should have the

opportunity to learn about their genetic and gestational origins and wha-

kapapa, and that information about them should be recorded and stored

In section 5, replace the definition of surrogacy arrangement with:

surrogacy arrangement means an arrangement or agreement, whether formal
or informal, between a surrogate and intended parents under which—

(b) a child born as a result of the surrogate’s pregnancy is to become the
child of the intended parents and cease to be the child of the surrogate;

(c) the intended parents are to become the parents of, and assume responsi-
bility for the care of, the child instead of the surrogate

In section 5, replace the definition of valuable consideration with:

valuable consideration includes a payment, a reward, a discount, an induce-

(a) the 2 persons who enter into a surrogacy arrangement under which it
is agreed they will become the parents of a child born under the arrange-
ment and assume responsibility for the care of the child; or

(b) the 1 person who enters into a surrogacy arrangement under which it
i1s agreed they will become the sole parent of a child born under the
arrangement and assume responsibility for the care of the child

review panel or panel means the review panel established and maintained

surrogate means a person who enters into a surrogacy arrangement under
which it is agreed the person will become, or try to become, pregnant and give

surrogate-born child means a child born as a result of a surrogacy arrange-

(2)  After section 4(e), insert:
so that they may access it in the future:
10D Section 5 amended (Interpretation)
@
(a) asurrogate will seek to become pregnant; and
and
2)
ment, or a priority in the provision of a service.
(3) Insection 3, insert in their appropriate alphabetical order:
intended parents means—
under section 23L
birth to a child for the intended parents
ment
10E

16

Section 12 replaced (Restriction on obtaining gametes from minors)

Replace section 12 with:
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Restriction on obtaining and using gametes from minors

A person commits an offence if they obtain a gamete from an individual who is

under 16 years.

It is a defence to a charge under subsection (1) if the defendant proves that

they—

(a) obtained the gamete from the individual for the purpose of preserving
the gamete; and

(b) the procedure was undertaken with consent given by a person in accord-
ance with section 36 of the Care of Children Act 2004.

A person commits an offence if they use a gamete obtained from an individual
when the individual is, or was, under 16 years.

It is a defence to a charge under subsection (3) if the defendant proves that
the gamete was used with the consent of the individual, after the individual
turned 16 years, for a lawful purpose.

A person who commits an offence against subsection (1) or (3) is liable
on conviction to a term of imprisonment not exceeding 1 year or a fine not

exceeding $100,000, or both.

Section 14 repealed (Status of surrogacy arrangements and prohibition of

10G

commercial surrogacy arrangements )

Repeal section 14.

Section 15 amended (Advertising for illegal action prohibited)

10H

In section 15(1), replace “section 8 or section 13 or section 14” with “section 8,
13, or 23C”’.

New section 15A inserted (Application of subpart)

15A

In Part 2. after the subpart 2 heading, insert:

Application of subpart

This subpart does not apply to any of the following undertaken or performed in
conjunction with a surrogacy arrangement:

(a) anactivity:
(b) an assisted reproductive procedure:

(c) an established procedure.

New subpart 2A of Part 2 inserted

After section 23, insert:
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23A

Subpart 2A—Surrogacy arrangements

General provisions

Interpretation

In this subpart,—

applicant, in relation to an application for the approval of surrogacy arrange-
ment, means the person or persons who made the application

income has the meaning given to it by section YA 1 of the Income Tax Act
2007

serious harm. in relation to a surrogate-born child, means—

(a) physical, emotional, or sexual abuse of the child:
(b)  deprivation or ill-treatment of the child:

(¢) neglect or impairment of the child’s development or physical or mental
or emotional well-being:

(d) exposure to family violence (within the meaning of section 9 of the
Family Violence Act 2018)

social worker has the meaning given to it by section 2(1) of the Oranga

Tamariki Act 1989.

Status of surrogacy arrangements

ER B

©

18

A surrogacy arrangement is not illegal, but is not enforceable by or against any
person.

However, an obligation to pay or reimburse reasonable surrogacy costs (as
defined in section 23D) is enforceable if the payment or reimbursement of
reasonable surrogacy costs was agreed between the parties to the surrogacy
arrangement before the surrogate became pregnant.

Subsection (1) does not affect Part 3 of the Status of Children Act 1969.

Commercial surrogacy arrangements prohibited

A person commits an offence if they are involved in a surrogacy arrangement
that is a commercial surrogacy arrangement.

For the purposes of subsection (1), a person is involved in a commercial

surrogacy arrangement if the person gives or receives, or agrees to give or
receive, valuable consideration for their participation, or any other person’s

participation, or for arranging any other person’s participation, in a surrogacy
arrangement. but does not include valuable consideration given to—

(a) a provider for any reasonable and necessary expenses incurred in rela-
tion to a surrogacy arrangement for any of the following purposes:

(i)  collecting, storing, transporting, or using a human embryo or
human gamete:
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(i)  counselling 1 or more parties:
1i1) 1nsemination or in vitro fertilisation:

(iv) ovulation or pregnancy tests; or

(b) alegal adviser for independent legal advice to a person who is, or who
might become, a surrogate under a surrogacy arrangement; or

(c) a person who publishes by any means an advertisement, statement,
notice, or other material that—

(i)  states or implies that a person is willing to act as a surrogate
without receiving valuable consideration; or

(i1)  seeks a person who is willing to act as a surrogate without receiv-
ing valuable consideration; or

1i1) 1is intended, or likely to induce, a person to act as a surrogate
without receiving valuable consideration; or

(d) asurrogate for reasonable surrogacy costs incurred (see section 23D).

A person who commits an offence against subsection (1) is liable on convic-

tion to imprisonment for a term not exceeding 1 year or a fine not exceeding
$100.000, or both.

Meaning of reasonable surrogacy costs

Reasonable surrogacy costs are the reasonable costs incurred by a surrogate
that are associated with any of the following matters:

(a)  becoming or trying to become pregnant:
(b) apregnancy or birth:

(c)  post-partum recovery:

(d) entering into, and giving effect to, a surrogacy arrangement.

Without limiting subsection (1), the following are a surrogate’s reasonable
Surrogacy costs:

(a) areasonable medical cost incurred by the surrogate associated with any
of the matters referred to in subsection (1)(a) to (c):

(b) areasonable travel cost incurred by the surrogate, the surrogate’s partner,
or the surrogate’s support person, as a result of the surrogacy arrange-
ment:

(c) a reasonable accommodation cost incurred by the surrogate, the surro-
gate’s partner, or the surrogate’s support person, as a result of the surro-
gacy arrangement:

(d) a reasonable cost incurred by the surrogate relating to the care of the
surrogate’s dependants as a result of the surrogacy arrangement:

19

10

15

20

25

30

35



Part 1 ¢l 101 Improving Arrangements for Surrogacy Bill

23E

(e) the cost of obtaining any product or service recommended by the sur-
rogate’s healthcare provider that is associated with any of the matters

referred to in subsection (1)(a) to (c):

(f)  the cost of any premium payable for health, disability, income protec-
tion, or life insurance obtained for the surrogate in connection with the
surrogacy arrangement, or of any increase in premium for an existing
insurance policy payable for the surrogate as a result of the surrogacy

arrangement:
(g) the amount of lost or diminished income (including any employer’s

superannuation contribution) because of leave taken during any of the

following periods (less any parental leave payments received in the same

period):

(1) aperiod of not more than 3 months during which the birth occur-
red or was expected to occur; or

(ii)  any other period during the pregnancy when, because of the preg-
nancy, the surrogate was unable to work on medical grounds:

(h) a reasonable out-of-pocket expense incurred by the surrogate because
of the surrogacy arrangement (for example, the expense of maternity
clothes, additional food, and dietary supplements).

Approvals

Surrogacy arrangement involving assistance of provider must be approved

23F

This section applies if a surrogacy arrangement involves the assistance of

a provider performing an established procedure or an assisted reproductive
procedure in conjunction with the arrangement.

If a surrogacy arrangement involves the assistance of a provider performing an

established procedure in conjunction with the arrangement, the ethics commit-
tee’s prior written approval of the surrogacy arrangement must be obtained, but

approval of the established procedure need not be obtained.

If a surrogacy arrangement involves the assistance of a provider performing an
assisted reproductive procedure in conjunction with the arrangement, the ethics
committee’s prior written approval of the following must be obtained:

(a) the surrogacy arrangement; and

(b) the assisted reproductive procedure.

A provider who contravenes subsection (2) or (3) commits an offence and is
liable on conviction to a fine not exceeding $50.,000.

Surrogacy arrangement not involving assistance of provider may be

20

approved
If a surrogacy arrangement does not involve the assistance of a provider per-
forming an established procedure or an assisted reproductive procedure in con-
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junction with the arrangement, the ethics committee’s prior written approval of
the surrogacy arrangement may be obtained.

An approval under section 23E or 23F must be sought by an application to

An approval under section 23E(3) for both a surrogacy arrangement and an
assisted reproductive procedure must be sought in the same application.

(a) be made in the form and manner approved by the ethics committee; and
(b) provide detail of the surrogacy arrangement for which approval is

(c) describe the assisted reproductive procedure for which approval is

If an approval is sought under section 23E, the application must be made by

If an approval is sought under section 23F. the application must be made—

jointly by the surrogate and the intended parents; or

(@
(b) by a provider who is assisting the surrogate and the intended parents

making the application (but not assisting by performing an established

procedure or an assisted reproductive procedure).

Before determining an application made under section 23G for the approval

of a surrogacy arrangement, the ethics committee must consider a report from
a social worker that assesses whether the intended parents under the proposed

surrogacy arrangement would pose any risk of serious harm to a child born as a

The chief executive of Oranga Tamariki—Ministry for Children must, on
receiving a request from a provider or the ethics committee, arrange for the

preparation of a social worker’s report.

23G Application for approval
@
the ethics committee.
2)
(3) An application must—
sought; and
sought (if applicable).
“)
the provider.
(&)
23H Report by social worker
(@8}
result of the arrangement.
2)
(3) The social worker’s report must—

(a) be prepared in accordance with—

(i)  any regulations made under section 76; and

(ii) any relevant guidelines issued by the chief executive of Oranga
Tamariki; and

(b) contain the information required by regulations made under section 76.
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Approval of ethics committee

The ethics committee may give its written approval of a surrogacy arrangement
if it 1s satisfied that the surrogacy arrangement—

(a) meets all requirements set out in any guidelines issued by the advisory
committee relevant to the arrangement; and
(b) is consistent with any relevant advice given by the advisory committee.

The ethics committee may give its written approval of any assisted reproduc-
tive procedure proposed to be undertaken in conjunction with the surrogacy

arrangement if it is satisfied that the procedure—

(a) meets all requirements set out in any guidelines issued by the advisory
committee relevant to the procedure; and

(b) is consistent with any relevant advice given by the advisory committee.
If the ethics committee declines an application for approval of a surrogacy
arrangement or any assisted reproductive procedure proposed to be undertaken
in conjunction with a surrogacy arrangement and the applicant has not applied
under section 23M for a review of that decision, the committee may, at any
time, for any reason that it considers appropriate, reconsider the application in
the event that any relevant new information becomes available.

Conditions

The approval of a surrogacy arrangement or any assisted reproductive proced-
ure proposed to be undertaken in conjunction with a surrogacy arrangement
the approval) may be given subject to any conditions the ethics committee
considers appropriate.

The ethics committee may, on its own initiative or on the request of the
applicant, change the conditions on the approval by doing any or all of the
following:

(a)  varying a condition imposed on the approval:

(b) revoking a condition imposed on the approval:
(c) 1imposing 1 or more new conditions on the approval.

The ethics committee may make any of the changes specified in subsection
(2) on the request of the applicant if it is satisfied that the change is consistent
with any relevant guidelines or advice issued or given by the advisory commit-
tee before, on, or after the date on which the approval was given.

A decision of the ethics committee on the request of the applicant to make a
change of the kind specified in subsection (2)(a) may be made by 1 or more
members of the ethics committee authorised for the purpose.

The ethics committee may make any of the changes specified in subsection
(2) on its own initiative only if the committee—

(a) 1is satisfied that the change is necessary to—
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(i) ensure consistency with this Act, or any relevant guidelines or
advice issued or given by the advisory committee before, on, or
after the date on which approval was given; or

(ii)  correct an error or omission made by the ethics committee; and

has—

(1) informed the applicant why it is considering making the change;
and

(ii)  given the applicant a reasonable time to make written submissions
and be heard on the matter, either personally or by their represen-

tative; and

ii1) considered any submissions made in that time.

23K Cancellation of approval

@

The ethics committee may cancel, in whole or in part, an approval given under
section 231 if —

(a)

(b)

it is satisfied that 1 or more conditions on the approval have been
breached: or

the surrogacy arrangement or any assisted reproductive procedure pro-
posed to be undertaken in conjunction with a surrogacy arrangement—

(i)  is_inconsistent with any relevant guidelines issued or relevant

advice given by the advisory committee before, on, or after the
date on which the approval was given; or

(ii)  is inconsistent with the description of the arrangement or proced-
ure set out in the application in which the approval was sought; or

111) breaches, or has breached, this Act or any regulations made under
section 76; or

in the case of an approval relating to an assisted reproductive procedure
proposed to be undertaken in conjunction with a surrogacy arrangement,
the ethics committee has become aware that the procedure poses a ser-
ious risk to human health and safety.

Before cancelling an approval, the ethics committee must—

(a) inform the applicant why it is considering cancelling the approval; and

(b) give the applicant a reasonable time to make written submissions and be
heard on the matter, either personally or by their representative; and

(¢) consider any submissions made in that time.

Cancellation of an approval is by written notice given or sent to the applicant

and must—

(a) state the date on which it takes effect (which must not be a date earlier

than the date of the notice); and
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23L

(b) if the cancellation relates to only part of the approval, identify the part to
which it relates.

If the ethics committee cancels the approval of an assisted reproductive proced-
ure proposed to be undertaken in conjunction with a surrogacy arrangement.—

(a)  the procedure must be stopped; and

(b) any directions given by the ethics committee relating to how the proced-
ure is to be stopped must be complied with.

The ethics committee may cancel the approval of a surrogacy arrangement
before the parentage of a child born as a result of the surrogacy arrangement is

transferred under Part 3 of the Status of Children Act 1969.

Reviews

Review panel

By

The Minister must establish and maintain a review panel of any number of

persons that may be required for the purpose of determining applications for
review made under section 23M.

A panel member must be appointed by notice in writing that states—

(a) the date on which the appointment takes effect; and

(b) the term of the appointment; and

(c) any conditions on the appointment.

The Minister must appoint 1 member as chairperson of the panel.

The Minister must appoint to the panel members who, in the Minister’s
opinion, have relevant skills or experience and, in appointing members, the

Minister must have regard to the need for the panel to have available to it,
collectively from its members, expertise in, knowledge of, or experience in—

(a) assisted reproductive procedures; and

(b) articulating the interests of children; and

(c) matauranga Maori and articulating Maori perspectives.
A panel member vacates office if they—

(a) are removed by written notice given by the Minister; or
(b) resign by giving written notice to the Minister.

The Director-General of Health must provide the panel with administrative
support for the purposes of assisting the panel to perform its functions.

Application for review of ethics committee’s decision

24

The applicant for approval of a surrogacy arrangement or an assisted reproduc-
tive procedure proposed to be undertaken in conjunction with a surrogacy
arrangement may apply to the review panel for a review of a decision made by
the ethics committee to—
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(a) decline the application; or

(b) impose conditions on the approval.

(b) lodged with the chairperson of the panel within 28 working days after
the date on which the applicant is notified of the decision.

The chairperson of the panel must, on receiving an application for review that
is made in accordance with section 23M(2), convene a meeting of the panel

The quorum necessary for the meeting is 3 panel members, which must

A decision of the panel on an application must be made by consensus or, if
consensus cannot be reached, by a majority of members in attendance at a

The chairperson of the panel must request the ethics committee to supply to
the chairperson the original of, or copies of, any records, reports, documents, or
other information relating to any decision of the committee that is the subject

(a) make inquiries of, and request explanations from, the ethics committee
as to the reasons for any decision of the committee that is the subject of

(b) seek the advice of the advisory committee on any matter relevant to the

The panel may at any time dismiss an application brought under section 23M

(a) look at the matter afresh on the basis of the information provided at the

(b) decide the matter in accordance with any relevant guidelines or relevant

(2)  An application for review must be—
(a) made in a form and manner approved by the panel; and
23N Meetings of panel
(08
to consider the application.
2)
include—
(a)  the chairperson; and
(b) 2 panel members.
3)
meeting.
230 Power to obtain information
of a review, and may—
areview; and
review.
23P Power to dismiss trivial applications
if it is satisfied that the application is trivial.
23Q Review decisions
(1) In determining an application, the panel must—
review; and
advice issued or given by the advisory committee.
(2) The panel must—
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23R

(a) confirm the ethics committee’s decision; or

(b) modify the ethics committee’s decision (including imposing any condi-

tions or additional conditions, or removing any conditions): or

(¢) replace the decision with any other decision that the panel considers
appropriate in the circumstances of the case; or 5

(d) refer the decision back to the ethics committee for reconsideration with
any directions or recommendations.

The panel must provide the applicant with a written copy of its determination,
including the reasons for its determination, as soon as practicable after deter-
mining the application. 10

Panel must operate expeditiously

10K

In performing its functions and exercising its powers, the panel must operate
expeditiously having particular regard to the effect that undue delay may have

on the reproductive capacity of individuals.

Ethics committee and advisory committee to be informed of decision 15
As soon as practicable after the panel determines an application, it must give a
copy of'its determination to—

(a) the ethics committee; and

(b) the advisory committee.

New subpart 2B heading in Part 2 inserted 20

Before the cross-heading above section 24, insert:

Subpart 2B—Moratoriums

New subpart 2C heading in Part 2 inserted

Before the cross-heading above section 27, insert:

Subpart 2C—Ethics committee 25

Section 27 amended (Designation of ethics committee)

PEE

A

BE

26

In section 27(3)(b)(i1), replace “research.” with “research; and”.
After section 27(3)(b)(i1), insert:

(iii) 2 or more members with the ability to articulate the interests of
children. 30

After section 27(3), insert:

In designating a committee under this section, the Minister must have regard to

the need for the committee to have available to it collectively from its members
expertise in, knowledge of, or experience in matauranga Maori and the ability

to articulate Maori perspectives. 35
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10M Section 28 amended (Functions of ethics committee)

In section 28(1)(a), after “procedures”, insert *“, surrogacy arrangements.”.

In section 28(1)(b), after “performed”, insert “. any surrogacy arrangements

In section 28(1)(c), after “procedures”, insert *“, surrogacy arrangements.”.

Section 31 amended (Information about ethics committee must be made

(@8]
2)
entered into.”.
[€))]
10N Cross-heading above section 31 replaced
Replace the cross-heading above section 31 with:
Notices and annual reports
100
public)
Repeal section 31(3).
10P New section 31A inserted (Annual reports of ethics committee)
After section 31, insert:
31A Annual reports of ethics committee
(@)

The ethics committee must, as soon as is reasonably practicable after each

12-month period ending on 30 June, give the Minister a report that includes the
following information for the period to which the report relates:

EEE

O E

e B

the name of the chairperson of the committee; and
the names of the members of the committee; and

the number and kind of applications for approval received by the com-
mittee; and

the number of applications seeking approval of a surrogacy arrangement
received from each of the following classes of persons:

(i)  providers:
(ii)  other persons; and

the number of applications referred to in each of subparagraphs (i)
and (ii) of paragraph (d) that were—

(i)  approved:

(ii))  declined; and

the types of conditions imposed on approved surrogacy arrangements
and how frequently those conditions were imposed; and

the number of approvals cancelled (in whole or in part) under section
23K that related to—

(1)  surrogacy arrangements:

(ii))  assisted reproductive procedures; and
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(h) any negative feedback received about the committee’s approval process
and any actions taken in response to that feedback; and

(i)  the number of reviews undertaken by the review panel and the number
of the decisions made by the ethics committee that the panel—
(i)  confirmed:

(i) modified:
iii) replaced:
(iv) referred back to the ethics committee.

As soon as practicable after receiving a report, the Minister must present a
copy of the report to the House of Representatives.

As soon as practicable after a copy of a report is presented to the House of

Representatives, the ethics committee must publish the report on a publicly
accessible Internet site maintained by or on behalf of the ethics committee.

Section 34 amended (Appointment of members)

L3

Bl

10R

In section 34(4)(g), replace “1” with “2”.
After section 34(4), insert:

In appointing persons to be members of the advisory committee under this
section, the Minister must have regard to the need for the committee to have

available to it collectively from its members expertise in, knowledge of, or
experience in matauranga Maori and the ability to articulate Maori perspec-
tives.

Replace section 34(5) with:

One member appointed under subsection (4)(g) must, at the time of their
appointment, be a board member, representative, or employee of the Children

and Young People’s Commission.

Section 35 amended (Functions of advisory committee)

28

Replace section 35(1)(a) with:

(a) toissue guidelines and give advice to the ethics committee on any matter
relating to the following and to keep the guidelines and advice under

review:

(i)  assisted reproductive procedures:

(ii)  surrogacy arrangements:

(iii) human reproductive research:

(ab) to give advice to the review panel, if requested, in relation to an applica-
tion for review made under section 23M:

After section 35(1)(b), insert:
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(ba) to provide the Minister with advice on aspects of, or issues arising out
of, surrogacy arrangements:

In section 35(1)(c), after “procedures”, insert *“, surrogacy arrangements,”.

Section 42 amended (Information about advisory committees to be made

The advisory committee must, as soon as is reasonably practicable after each

12-month period ending on 30 June, give the Minister a report that includes
detail of its progress in carrying out its functions for the period to which the

As soon as practicable after receiving a report, the Minister must present a

As soon as practicable after a copy of a report is presented to the House of
Representatives, the advisory committee must publish the report on a publicly

accessible Internet site maintained by or on behalf of the advisory committee.

[€))]
(4)  After section 35(2)(a), insert:
(aa) the outcomes of approved surrogacy arrangements; and
10S Cross-heading above section 42 replaced
Replace the cross-heading above section 42 with:
Notices and annual reports
10T
public)
Repeal section 42(3) and (4).
10U New section 42A inserted (Annual reports of advisory committee)
After section 42, insert:
42A Annual reports of advisory committee
(@)
report relates.
2
copy of the report to the House of Representatives.
(€))]
10V New Part 3A inserted

After section 66, insert:

Part 3A

Information about surrogates, donors, and surrogate-born children

66A

Application of Part

This Part applies to a provider who, on or after the commencement of this Part,

assists with a surrogacy arrangement by performing an assisted reproductive
procedure or an established procedure.
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Information about surrogates and donors

66B Provider must obtain information about surrogates

(1) A provider must ensure that they obtain the following details about a surrogate:

(a)

EE bBkEEE

=

@

the surrogate’s name; and
the surrogate’s contact details, including their address; and

the date. place, and country of the surrogate’s birth; and

the surrogate’s citizenship and residency status; and

the surrogate’s ethnicity and any other relevant cultural affiliation; and

in the case of a Maori surrogate, the surrogate’s hapu and iwi, to the
extent that the surrogate is aware of those affiliations; and

the surrogate’s reasons for being a surrogate; and

whether the surrogate’s ovum was used in the conception of the surro-
gate-born child; and

if the surrogate’s ovum was used in the conception of the surrogate-born
child,—

the surrogate’s height: and

S

(ii))  the colour of the surrogate’s eyes and hair; and

iii) any aspects, considered significant by the provider, of the medical
history of—
(A) the surrogate; and
(B) the surrogate’s parents and grandparents; and
(C) the surrogate’s children (if any); and

(D) the surrogate’s siblings (if any); and

the nature of any relationship between the surrogate and the intended
parents.

(2) The provider must accept any information that a surrogate offers that updates
or corrects any of the information that the provider holds about the surrogate
that was obtained under subsection (1).

66C Provider must obtain information about donors

(1) A provider must ensure that they obtain the following details about each donor

30

who donated genetic material that resulted in the surrogate’s pregnancy:

EEEEE

the donor’s name; and

the donor’s contact details, including their address; and

the date. place, and country of the donor’s birth; and

the donor’s height; and

the colour of the donor’s eyes and hair; and
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(f)  the type of donation made by the donor; and

(g) the donor’s ethnicity and any other relevant cultural affiliation; and

(h) in the case of a Maori donor, the donor’s whanau, hapi, and iwi, to the
extent that the donor is aware of those affiliations; and

(i)  any aspects, considered significant by the provider, of the medical his-

tory of—
the donor; and

0]
(ii))  the donor’s parents and grandparents; and
(i)

the donor’s children (if any); and

ii
iii
(iv) the donor’s siblings (if any); and
()  the donor’s reasons for making the donation; and
(k) the nature of any relationship between the donor and the intended

parents.

The provider must accept any information that a donor offers that updates or
corrects any of the information the provider holds about the donor that was
obtained under subsection (1).

Providers to give advice to surrogates and donors before obtaining
information under section 66B or 66C

Subsection (2) applies before a provider—

(a) obtains information from a surrogate under section 66B; and

(b) obtains information from a donor under section 66C.

The provider must ensure that a surrogate and donor are each told—

(a) about the information that the provider collects and keeps about them:;
and

how long the information is kept; and

that the information is forwarded, under section 66G. to the Registrar-
General for keeping, or is otherwise destroyed under section 66H: and

that a person born as a result of a surrogacy arrangement has rights
under the Births, Deaths, Marriages, and Relationships Registration Act
2021 to obtain information about the surrogate and donors; and

(b)
(¢) why the information is obtained and kept; and
(d)
(e)

of the importance of persons born as a result of a surrogacy arrangement
knowing about the nature of their conception and gestation and about

their whakapapa; and
(g) of the availability of counselling.

B
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66E

To avoid any doubt, this section does not limit any right or duty set out in the

Health and Disability Commissioner (Code of Health and Disability Services

Consumers’ Rights) Regulations 1996.

Information about surrogate-born children

Providers must have systems to ensure notification of children born as a

66F

result of surrogacy arrangement

A provider must ensure that, at all times, there is in place an effective system

for being notified of, or otherwise becoming aware of, the birth of a child as a
result of the surrogacy arrangement.

Provider to obtain information about surrogate-born children

A provider who learns of the birth of any child as a result of a surrogacy
arrangement must promptly take all reasonably practicable steps to obtain from
any person who knows of the child the following information:

(a) the child’s full name; and

(b) the date and place of the child’s birth; and
(¢) the names of the intended parents; and
(d) the address of each intended parent.

Providers to give Registrar-General information relating to surrogacy

arrangements

66G Providers must give Registrar-General information relating to surrogate-

@

@

32

born children, surrogates, and donors

A provider must, as soon as reasonably practicable after obtaining the informa-
tion referred to in section 66F in relation to a surrogate-born child,—

(a) advise the Registrar-General of the birth of the child; and

(b) give to the Registrar-General, in the format and manner required by the
Registrar-General for the purpose.—

(i) the information that the provider has obtained under section 66B
about the surrogate; and

(ii))  the information that the provider has obtained under section 47 or
66C about each donor whose donation resulted in the birth of the
child; and

ii1) the information that the provider has obtained under section 66F
about the surrogate-born child; and

(c) give the Registrar-General details of the provider’s name and contact
details.

If, after providing information to the Registrar-General under subsection (1),
a provider receives additional information under section 66B(2) or 66C(2)
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that updates or corrects any of that information given, the provider must
promptly give the Registrar-General the updated or corrected information.

Destruction of information held by providers if no surrogate-born child

66H

Destruction of information by provider

@

Subsection (2) applies if—

(a) the provider assisting with a surrogacy arrangement performed an assis-
ted reproductive procedure or an established procedure using a donation
of an embryo or a cell made by 1 or more donors whose information was
collected under section 47 or 66C; and

(b) the donation of the embryo or cell did not result in a surrogate-born
child.

If this subsection applies, the provider may destroy the information held by the
provider about the surrogate and each donor whose donation was used in the
assisted reproductive procedure or established procedure on the occurrence of

(a) the termination (otherwise than by the birth of a living child) of the sur-
rogate’s pregnancy resulting from the implantation of a donated embryo

(b) the destruction before implantation of a donated embryo or an embryo

2
any of the following events:
or an embryo formed from the donated cell:
formed from the donated cell:
(c) the destruction of a donated cell.
10W Section 76 amended (Regulations)
(1)  After section 76(1)(a), insert:

(aa) prescribing, for the purposes of a social worker’s report referred to in
section 23H.—

(i)  the steps and actions that must be taken by the social worker in
the course of preparing the report; and

(ii))  the information that must be gathered and considered in the course
of preparing the report; and

11) the information that the report must contain; and

(iv) providing for any other matters in connection with the preparation
of a social worker’s report:

(ab) requiring providers that assisted with a surrogacy arrangement to keep
information of a kind specified in the regulations (that is not identify-
ing information) about the surrogacy arrangement, and requiring the
provider to disclose that information, in a manner provided for by the

regulations, to the advisory committee or any duly authorised representa-
tive of that committee or the Director-General of Health:

33

10

15

20

25

30

35



Part 2-el-Ht Improving Arrangements for Surrogacy Bill

(2) In section 76(1)(b), replace “paragraph (a)” with “paragraph (a) or (ab)”.
(3)  After section 76(2), insert:
(2A) Regulations under subsection (1)(aa) may be made only on the recommen-

dation of the Minister responsible for the administration of the Oranga Tama-
riki Act 1989. if the Minister—

(a)  has consulted the Minister of Justice; and
(b) has consulted the Minister of Health; and

(c) is satisfied that the regulations are reasonably necessary to identify any
risk that the intended parents may cause serious harm to a child born as a
result of a surrogacy arrangement.

Part2
Amendments to Care of Children Act 2004
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Part 3
Amendments to Status of Children Act 1969
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18  Principal Act

This Part amends the Status of Children Act 1969.

19 Section 2 replaced (Interpretation)

Replace section 2 with:

N

Interpretation
In this Act, unless the context otherwise requires,—

adoption order means an adoption order made under the Adoption Act 1955

marriage includes a void marriage

Registrar-General means the Registrar-General appointed under section
124(1) of the Births, Deaths, Marriages, and Relationships Registration Act
2021

surrogacy arrangement has the same meaning as in section 5 of the Human
Assisted Reproductive Technology Act 2004.

19A New section 2AA inserted (Transitional, savings, and related provisions)

After section 2, insert:
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2AA Transitional, savings, and related provisions

The transitional, savings, and related provisions set out in Schedule 1 have
effect according to their terms.

19B Section 5 amended (Presumptions as to parenthood)

Before section 5(1), insert:

(1AAA) This section does not apply in respect of a child born as a result of a
surrogacy arrangement.

19C New section 7AAA inserted (Application of sections 7 to 10)

Before section 7. insert:

TAAA Application of sections 7 to 10

Sections 7 to 10 do not apply in respect of a child born as a result of a
surrogacy arrangement.

19D Section 9 amended (Instruments of acknowledgment may be filed with
Registrar-General)

Repeal section 9(4).

19E Section 11 amended (Regulations)
(1) Insection 11(2), delete “(as defined in subsection (4) of section 9)”.
(2) Insection 11(3), delete “(as so defined)”.

19F Section 12 amended (Repeals and consequential amendments)

(1) In the heading to section 12, after “amendments”, insert “arising from this
Part”.

(2) Insection 12(2), replace “the Schedule” with “Schedule 2”.

19G Section 13 amended (Purpose of this Part)

In section 13(a), after “procedures”. insert “that are not performed in conjunc-
tion with a surrogacy arrangement”.

19H New section 13A inserted (Part not to apply to surrogate-born children)

After section 13, insert:

13A Part not to apply to surrogate-born children

This Part does not apply to a child conceived as a result of an AHR procedure
that was performed in conjunction with a surrogacy arrangement.

191 New Part 3 inserted

After section 27, insert:
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Part 3

Parentage of children born as result of surrogacy arrangements

Purposes of this Part

The purposes of this Part are to—

(a) determine the parentage of surrogate-born children; and

(b) provide for the transfer of parentage of surrogate-born children and set
out the effect of a transfer of parentage; and

(c) provide for the recognition of certain overseas parentage determinations.

Interpretation
In this Part, unless the context otherwise requires,—

child refers to the status of a person in a relationship of a parent and child, and
includes a person of that status even after the person has reached the age of 18

years
court means the Family Court of New Zealand, and includes a Family Court
Judge

established procedure has the same meaning as in section 5 of the Human
Assisted Reproductive Technology Act 2004

ethics committee means the committee designated under section 27 of the
Human Assisted Reproductive Technology Act 2004

ouardian has the same meaning as in section 8 of the Care of Children Act
2004

intended parents has the same meaning as in section 5 of the Human Assisted
Reproductive Technology Act 2004

lawyer means a person who holds a current practising certificate as a barrister
or as a barrister and solicitor under the Lawyers and Conveyancers Act 2006

Minister means the means the Minister of the Crown who, under the authority

of any warrant or with the authority of the Prime Minister, is the person for the
time being responsible for the administration of this Act

parentage order means an order of the court made under section 60 transfer-
ring the parentage of a surrogate-born child from the surrogate to—

(a) the intended parents; or

(b) the surrogate and the surrogate’s partner; or

(c) any other person or persons

parties, in relation to a surrogacy arrangement, means the surrogate and inten-
ded parents

personal representative. in relation to a deceased person, means an executor,
administrator, or trustee of the estate of the deceased person
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provider has the same meaning as in section 5 of the Human Assisted Repro-
ductive Technology Act 2004

review panel has the same meaning as in section 5 of the Human Assisted
Reproductive Technology Act 2004

stillborn child means a dead foetus that—

(a) weighed 400 g or more when born; or

(b)  was born after the 20th week of pregnancy

surrogate has the same meaning as in section 5 of the Human Assisted Repro-
ductive Technology Act 2004

surrogate-born child means a child who is born inside or outside New Zea-
land as a result of a surrogacy arrangement, and includes—

(a) astillborn child; and
(b) achild who died shortly after birth

surrogate’s partner means the person who was the spouse, civil union partner,
or de facto partner of the surrogate at any or all of the following times:

(a) the time of the conception of the surrogate-born child:

(b) any time during the gestation of the surrogate-born child:
(c) the time of the birth of the surrogate-born child.

Subpart 1—General provisions relating to transfer of parentage

Surrogate sole parent of surrogate-born child until parentage transferred,
etc

The surrogate of a surrogate-born child is the sole parent of the child until such
time (if any) that—

(a) the parentage of the child is transferred under subpart 2 or 3; or

(b) an adoption order is made in respect of the child under which the surro-
gate ceases to be a parent of the child.

Subsection (1) applies whether or not the surrogate had a partner at any of
the following times:

(a) the time of the conception of the surrogate-born child:

(b) any time during the gestation of the surrogate-born child:
(¢) the time of the birth of the surrogate-born child.

Guardians of surrogate-born child until parentage transferred, etc

The surrogate of a surrogate-born child is the sole guardian of the child until
such time (if any) that—

(a) the parentage of the child is transferred under subpart 2 or 3; or
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(b) an order is made by the court that removes the surrogate as a guardian of
the surrogate-born child; or

(c) an order is made by the court appointing 1 or more other persons guardi-
ans of the surrogate-born child; or

(d) an adoption order is made in respect of the child.

However, if the surrogacy arrangement was approved by the ethics committee
or review panel, the intended parents are additional guardians of the child

under this section until such time (if any) that—

(a) the parentage of the child is transferred to them under section 41; or

(b) an application for a parentage order in respect of the child is determined
by the court under section 60; or

(c) an order is made by the court under section 33 removing the intended
parents as guardians of the surrogate-born child; or

(d) an order is made by the court that has the effect of suspending the
intended parents as guardians of the surrogate-born child; or

(e) an adoption order is made in respect of the child.

This section overrides sections 17 to 25 of the Care of Children Act 2004.

Additional guardians of surrogate-born child until parentage transferred,
etc

If, before the parentage of a surrogate-child is transferred, the court appoints 1
or more persons as additional guardians of a surrogate-born child under section
27 of the Care of Children Act 2004, or under section 110, 110AA, or 113A of
the Oranga Tamariki Act 1989, the appointment of the additional guardian or
guardians ceases to have effect when the parentage of the child is transferred
under subpart 2 or 3.

This section does not limit—

(a) sections 28 to 29A of the Care of Children Act 2004; or
(b) section 127 of the Oranga Tamariki Act 1989; or

(¢) section 16(2)(h) of the Adoption Act 1955.

Court may remove either or both intended parents as guardians of
surrogate-born child

This section applies in respect of intended parents who are additional guardians
of a surrogate-born child under section 31(2).

On an application for the purpose by an eligible person, the court may make an
order—

(a) removing one of the intended parents as an additional guardian of the
surrogate-born child; or
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(b) removing both of the intended parents as additional guardians of the
surrogate-born child.

An order under subsection (1) must not be made unless the court is satisfied
that the order will serve the welfare and best interests of the surrogate-born
child.

In subsection (1). eligible person means any of the following persons:

(a) the surrogate:
(b) an intended parent:

(c) any other person granted leave to apply by the court.

How parentage of surrogate-born child transferred under this Part

The parentage of a surrogate-born child may only be transferred from the
surrogate to 1 or more other persons under this Part by—

(a) operation of law under subpart 2; or

(b) aparentage order made under subpart 3.
Nothing in this section limits the Adoption Act 1955.

Effect of transfer of parentage

When the parentage of a surrogate-born child is transferred from the surrogate
to 1 or more other persons. the following paragraphs have effect for all pur-

poses, whether civil, criminal, or otherwise (but see subsection (4)):

(a) the child becomes the child of the person or persons to whom parentage
is transferred; and

the child ceases to be the child of the surrogate (unless the parentage of
the child is transferred to the surrogate and the surrogate’s partner); and

parents and guardians of the child; and

the surrogate ceases to be the parent and a guardian of the child (unless
the parentage of the child is transferred to the surrogate and the surro-

gate’s partner).

Other familial relationships are determined in accordance with subsection
(1).

This section is subject to—

(a) sections 36 and 37; and

(b) the provisions of any other enactment that distinguish between children
who were born as a result of a surrogacy arrangement and children who
were born other than as a result of a surrogacy arrangement.

Nothing in this section affects section 6(7) or 7(5) of the Citizenship Act
1977.

(b)
(c) the person or persons to whom parentage is transferred become the
d
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Familial relationships that existed prior to transfer of parentage continue
for certain purposes

For the purposes set out in subsection (2). a surrogate-born child is taken to
have—

(a) the familial relationships that existed before parentage was transferred;
and

(b) the familial relationships that resulted from the transfer of parentage.
The purposes referred to in subsection (1) are—

(a) determining whether persons are within any of the prohibited degrees of
civil union set out in clause 1(1) to (7) of Schedule 2 of the Civil Union

Act 2004:

(b) determining whether persons are within any of the prohibited degrees of
marriage set out in clause 1(a) to (g) of Schedule 2 of the Marriage Act

1955:

(c) applying a law relating to a sexual offence where a familial relationship
is relevant.

Effect of transfer of parentage on property rights

The transfer of parentage does not have effect to deprive a surrogate-born child
of any vested or contingent property rights acquired by the child before the
transfer of parentage.

Subject to subsection (1). a transfer of parentage has effect in relation to—

(a) a disposition of property, whether by will or otherwise, and whether
made before or after the commencement of this section, unless the will
or other instrument distinguishes between children who were born as a

result of a surrogacy arrangement and children who were born other than
as a result of a surrogacy arrangement; and

(b) adevolution of property of a person dying intestate.
Compare: Surrogacy Act 2010 s 40 (NSW)

Interpretation of references to mother and father

This section applies if—

(a) the parentage of a surrogate-born child is transferred under subpart 2
or 3; or

(b) an overseas parentage determination is recognised in New Zealand under
subpart 4 in respect of a surrogate-born child.

A reference in any enactment, instrument, or other document (whenever passed
or made) to the mother or to the father of the surrogate-born child is—

(a) in the case of a surrogate-born child who has 1 parent, a reference to that
parent:
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(b) in the case of a surrogate-born child who has 2 parents, a reference to
either of those parents.

A reference in any enactment, instrument, or other document (whenever passed
or made) to the mother and the father of the surrogate-born child is—

(a) in the case of a surrogate-born child who has 1 parent, a reference to that
parent:

(b) in the case of a surrogate-born child who has 2 parents, a reference to
both of those parents.

However, subsections (2) and (3) do not apply if a contrary intention is
expressed or appears in the enactment, instrument, or document.

Interpretation of reference to blood relationship

A reference in any enactment, instrument, or other document (whenever passed
or made) to 2 persons having, or being related or connected by, a blood
relationship includes a relationship that exists between—

(a) asurrogate-born child (A); and

(b) a person (B) who, at the time of determining the existence of the rela-
tionship, is a parent of A in accordance with—

(i) section 30:
(i) section 41(2):

ii1) section 60(2):

(iv) an overseas parentage determination recognised in New Zealand
under section 63(2).

Subsection (1) applies even if there is no genetic link between A and B.

However, this section does not apply if a contrary intention is expressed or
appears in the enactment, instrument, or document.

Other familial relationships of persons between whom a blood relationship
exists under subsection (1) are determined in accordance with that relation-

ship.

Interpretation of reference to natural child and natural parent

A reference in any enactment, instrument, or other document (whenever passed
or made) to a person being a natural child of another person includes a person
(A) who is a surrogate-born child and who has a child-parent relationship with

another person (B) because, at the time of determining the existence of the

relationship, B is the parent of A in accordance with—

(a) any of the following provisions:
(i) section 30:

(i) section 41(2):
(iii) section 60(2); or
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(b) an overseas parentage determination recognised in New Zealand under
section 63(2).

Subsection (1) applies even if there is no genetic link between A and B.

A reference in any enactment, instrument, or other document (whenever passed
or made) to a person being a natural parent of another person includes a person
(C) who is the parent of a surrogate-born child (D) and who has a parent—child

relationship with D because, at the time of determining the existence of the
relationship, C is the parent of D in accordance with—

(a) any of the following provisions:
(i) section 30:
(i) section 41(2):
(iii) section 60(2); or

(b) an overseas parentage determination recognised in New Zealand under
section 63(2).

Subsection (3) applies even if there is no genetic link between C and D.

However, this section does not apply if a contrary intention is expressed or
appears in the enactment, instrument, or document.

Subpart 2—Transfer of parentage by operation of law

Parentage transferred by operation of law

This section applies if—

(a) the surrogacy arrangement entered into between the surrogate and inten-

ded parents has been approved by the ethics committee or review panel;
and

(b) the surrogate-born child is in the care of the intended parents; and

(¢) the surrogate has made a statutory declaration in accordance with sec-
tion 42.

If this section applies, parentage of the surrogate-born child is transferred from

the surrogate to the intended parents immediately upon the intended parents
receiving the surrogate’s declaration.

The intended parents may receive a surrogate’s declaration electronically if the
intended parents agree to the declaration being given in an electronic form and
by means of electronic communication.

Statutory declaration of surrogate

The surrogate who has given birth to a child as a result of a surrogacy arrange-

ment entered into with the intended parents of the child may make a statutory
declaration verifying that—
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(a) the surrogacy arrangement was approved by the ethics committee or
review panel and the approval has not been cancelled; and

(b) the conditions imposed by the ethics committee or review panel on its
approval of the surrogacy arrangement (if any) have been satisfied; and

the child (unless deceased) is in the care of the intended parents; and

(©)

(d) an application has not at any time been made for a parentage order in
respect of the child or, if an application for a parentage order has at any
time been made in respect of the child, it has been withdrawn; and

(e) the surrogate consents to relinquish their parentage and guardianship of
the child.

A statutory declaration—

(a) may not be made earlier than 7 days after the birth of the child; and
(b) must be in the form approved by the Registrar-General.

A surrogate must—

(a) receive independent legal advice before making a declaration; and

(b) make the declaration in the presence of the lawyer from whom that
independent legal advice was received.

The requirement in subsection (3)(b) may be met using an audiovisual link
if—
(a) the lawyer in whose presence the declaration is made is satisfied that

the surrogate signed the declaration in the course of the audiovisual link;
and

(b) as soon as practicable after signing the declaration, the surrogate sends
the declaration (or a photograph or scan of the signed declaration) to the

lawyer for certification.

The lawyer in whose presence a declaration is made by a surrogate must, at the
end of the declaration, certify that before the surrogate signed the declaration
the lawyer explained to the surrogate the effect and implications of the declar-
ation.

Surrogate required to provide personal information to intended parents in
certain cases for purposes of registering birth of surrogate-born child

This section applies if—

(a) the parentage of a child born as a result of a surrogacy arrangement is to
be, or has been, transferred from the surrogate to the intended parents by
operation of law under section 41; and

(b) the surrogacy arrangement did not involve the performance of an assis-
ted reproductive procedure or an established procedure by a provider.

The surrogate must, at the same time as providing a statutory declaration in
accordance with section 42 or immediately after making that declaration,
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provide to the intended parents or parent (as the case may be) the details speci-
fied in section 30B(3) of the Births, Deaths, Marriages, and Relationships
Registration Act 2021 that is required by section 30B(2)(c)(i) of that Act to
be provided to the Registrar-General for the purposes of registering the child’s
birth.

Donor required to provide personal information to intended parents in
certain cases for purposes of registering birth of surrogate-born child

This section applies if—

(a) the parentage of a child born as a result of a surrogacy arrangement is to
be. or has been, transferred from the surrogate to the intended parents by
operation of law under section 41; and

(b) the surrogacy arrangement did not involve the performance of an assis-
ted reproductive procedure or an established procedure by a provider.

To enable the intended parents to provide to the Registrar-General the informa-
tion required by section 30B(2)(c)(ii) of the Births, Deaths, Marriages, and
Relationships Registration Act 2021 (the Act) when notifying the birth of the
child under section 12 of the Act, the donor must, before that notification is
given, provide to the intended parents or parent (as the case may be) the details
specified in section 30B(4) of the Act.

Death of 1 intended parent before parentage transferred

Subsection (2) applies if—

(a) a surrogacy arrangement entered into by 2 intended parents has been
approved by the ethics committee or review panel; and

(b) 1 intended parent dies before parentage of the surrogate-born child is
transferred to the intended parents under section 41; and

(c) the surrogate-born child is in the care of the surviving intended parent.

If this subsection applies, parentage of the surrogate-born child may be trans-
ferred under this subpart to the surviving intended parent and the deceased
intended parent, and—

(a) the references in sections 41(1)(b) and 42(1)(c) to the intended
parents must be read as references to the surviving intended parent; and

(b) the reference in section 41(2) to the intended parents receiving the
surrogate’s declaration must be read as a reference to the surviving
intended parent receiving the surrogate’s declaration.

Order recording transfer of parentage by operation of law

The purpose of this section is to provide for a parent—child relationship estab-
lished by operation of law under this subpart to be recorded in a court order.

If the parentage of a surrogate-born child is transferred from the surrogate
to the intended parents by operation of law under section 41. any of the
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following persons may apply to the court for an order recording the transfer of
parentage:
(a) the surrogate; or

(b) one or both of the intended parents; or
(¢) the surrogate-born child.

On receiving an application under subsection (1), a Family Court Associate
or Judge must deal with the application on the papers and make an order in
the terms sought if satisfied that the parentage of the surrogate-born child has
transferred by operation of law.

For all purposes, an order made under this section must be treated as if it were
a parentage order made under section 60.

Subpart 3—Transfer of parentage by court order

Who may apply for parentage order

An application may be made to the court by—

(a) an intended parent for a parentage order transferring the parentage of a
surrogate-born child from the surrogate to—

(i)  the intended parent; or

(ii)) the intended parent and the other intended parent; or

(b) the intended parents jointly for a parentage order transferring the parent-
age of a surrogate-born child from the surrogate to the intended parents;
or

(c) the surrogate for a parentage order transferring the parentage of a sur-
rogate-born child from the surrogate to either or both of the intended

parents; or

(d) any person or persons granted leave under section 48 to apply to the
court for a parentage order transferring the parentage of a surrogate-born
child from the surrogate to—
(1)  the person; or
(ii))  the person and any other person.

However, if, at the time the application is made, neither the applicant nor any
party to the surrogacy arrangement is habitually resident in New Zealand,—

(a) the applicant must seek the leave of the court to make the application;
and

(b) aFamily Court Judge may grant leave only if they are satisfied that—

(i)  the court is the appropriate forum to determine the parentage of
the child; and

(ii)  granting leave is in the best interests of the child.
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In considering whether the court is the most appropriate forum to determine the
parentage of a child, the Family Court Judge must take into account—

the habitual residence of each of the parties to the surrogacy arrange-
ment; and

the surrogacy arrangement; and

the place of birth of the child; and

whether a similar or related proceeding in respect of the child has been
commenced in another jurisdiction; and

(a)
(b) the habitual residence of the applicant, if the applicant is not a party to
(©)
(d)

(e) any other matters the Judge considers relevant.

If any of the persons referred to in subsection (1)(a), (b), or (c) have died,
an application may be made by the personal representative of the deceased.

Court may grant leave to apply for parentage order

The following persons may apply to the court for leave to apply for a parentage
order in relation to a surrogate-born child:

(a) the surrogate and the surrogate’s partner; or

(b) the surrogate’s partner; or

(c) any other person.

A Family Court Judge may grant leave to a person referred to in subsection
(1) to apply for a parentage order in relation to a surrogate-born child only if
the Judge is satisfied that—

(a) there are exceptional circumstances; and

(b) granting leave is in the best interests of the child.

Application for parentage order may not be made in certain circumstances

An application for a parentage order may not be made in relation to a surro-
gate-born child if—

(a) an application for a parentage order has previously been made in relation
to the child and that application has been determined or is awaiting
determination; or

(b) an application for an adoption order has been made before the com-
mencement of this section in relation to the child and that application has

been determined or is awaiting determination.

Information that must be in, or accompany, application for parentage
order if surrogacy arrangement not assisted by provider

This section applies if—

(a) an application for a parentage order is made in respect of a child born as
a result of a surrogacy arrangement that did not involve the performance
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of an assisted reproductive procedure or an established procedure by a
provider; and
(b) the child is not deceased.

The application for a parentage order must contain, or be accompanied by, so
much of the prescribed information as is known to the applicant.

In this section, prescribed information means the information prescribed
under subsection (4) that must be provided by a Registrar of the court to the
Registrar-General under section 30D of the Births, Deaths, Marriages, and
Relationships Registration Act 2021 if a parentage order is made.

The Governor-General may, by Order in Council made on the recommendation

of the Minister, make regulations prescribing information for the purposes of

subsection (3). and that information must be, or include. information about—

(a) the surrogate; and
(b) any donor who—
(i)  donated genetic material that resulted in the surrogate’s preg-

nancy; and
(ii)  is not an intended parent.

Regulations under this section are secondary legislation (see Part 3 of the
Legislation Act 2019 for publication requirements).

Donor to provide personal information required to be in, or accompany,
application for parentage order

A donor must, on the request of an applicant for a parentage order, provide
to the applicant any of the information about the donor that is required by sec-
tion 50(2) to be contained in, or accompany, an application for a parentage
order.

In this section, donor does not include a donor who is an intended parent.

Parentage report
In this section,—

chief executive means the chief executive of the department responsible for the
administration of the Oranga Tamariki Act 1989

parentage report means a social worker’s report on their assessment of mat-
ters relating to an application for a parentage order

social worker has the same meaning as in section 2(1) of the Oranga Tamariki
Act 1989.

Before an application for a parentage order is determined, a Registrar must, or
a Family Court Judge or Family Court Associate must, direct a Registrar to—
(a) send a copy of the application to the chief executive; and
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(b) request the chief executive to provide to the court, within a specified
time, a parentage report in relation to the application that includes—

(i)  an assessment of any of the matters in section 59 specified; and

(ii)  any other specified matters.

However, a direction need not be made under subsection (2) if the surrogate-
born child in respect of whom the application is made—

(a) is of or over the age of 18 years; or

(b) was born before the commencement of this section.

On receiving a request from a Registrar of the court made under subsection
(2)(b). the chief executive must arrange for a social worker to prepare a
parentage report in accordance with the request.

In addition to providing an assessment of the matters specified in the request, a
parentage report may also include an assessment of any other matters that the
social worker considers relevant to the application.

A copy of a parentage report received by a Registrar of the court must be given
to—

(a) the lawyer for each party to the proceedings or, if a party has no lawyer
acting for them, to that party: and

(b) any lawyer appointed under section 55 to represent the surrogate-born
child; and

(c) any lawyer appointed under section 57 to assist the court.

The court may call the social worker who prepared the report as a witness,
either on its own initiative or on the application of any party.

Any party to the proceedings, or any lawyer appointed under section 55 or
57. may tender evidence on any matter referred to in the report.

Other reports

Before determining an application for a parentage order, the court may also
obtain any 1 or more of the following reports in respect of the surrogate-born

child:
(a)  acultural report:
(b) amedical report:

(c) apsychiatric report.

To obtain a report, the court may—

(a) request a person whom the court considers qualified for the purpose to
prepare a written report; or

(b) direct a Registrar of the court to request a person whom the Registrar
considers qualified for the purpose to prepare a written report.

The court may act under subsection (2) only if satisfied that—
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(a) the information that the report will provide is essential in the particular
circumstances of the case for the proper disposition of the application;
and

(b) the report is the best source of the information, having regard to the
quality, timeliness, and cost of other sources, including any report provi-
ded to the court under section 52; and

(c) the proceedings will not be unduly delayed by the time taken to prepare
the report; and

(d) any delay in the proceedings will not have an unacceptable impact on the
surrogate-born child.

If the court is entitled by subsection (3) to act under subsection (2) and if
the court knows the wishes of the parties to the proceedings about the obtaining
of a report or can speedily ascertain them, the court must have regard to the
parties’ wishes before deciding whether to act under subsection (2).

A copy of any report obtained under this section must be given by a Registrar
of the court to—

(a) the lawyer for each party to the proceedings or, if a party has no lawyer
acting for them, to that party: and

(b) any lawyer appointed under section 55 to represent the surrogate-born
child; and

(c) any lawyer appointed under section 57 to assist the court.

Any party to the proceedings, or any lawyer appointed under section 55 or
57. may tender evidence on any matter referred to in a report.

The court may call the person from whom a report was obtained as a witness,
either on its own initiative or on the application of any party to the proceed-
ings.

Costs of reports requested under section 53

Fees for reports prepared pursuant to a request under section 53, and reason-
able expenses incurred,—

(a) may be determined in accordance with regulations made under section

16D of the Family Court Act 1980 or, if no such regulations are made,
by a Registrar of the court; and

(b) are payable by such party or parties to the proceedings as the court
orders or, if the court so decides, are payable out of public money
appropriated by Parliament for the purpose.

Any amount of any fees and expenses ordered to be paid by any party under
subsection (1)(b) must. if paid by the Crown, be a debt due to the Crown by
that party and, in default of payment of the amount, payment may be enforced,

by order of the District Court or the High Court as the case may require, in the
same manner as a judgment of that court.
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Appointment of lawyer to represent surrogate-born child in proceedings
The court may appoint, or direct a Registrar of the court to appoint, a lawyer
to represent a surrogate-born child who is the subject of an application for a
parentage order.

An appointment may be made only if the court—

(a) has concerns for the safety or well-being of the surrogate-born child; and

(b) considers an appointment necessary.

When appointing a lawyer to represent a surrogate-born child, the court or
Registrar must, so far as is reasonably practicable, appoint a lawyer who is,
by reason of their personality, cultural background, training, and experience,
suitably qualified to represent the child.

Lawyer appointed to represent surrogate-born child must explain
proceedings to child

A lawyer appointed under section 55 to represent a surrogate-born child who
is the subject of an application for a parentage order must, if it is reasonably
practicable to do so having regard to the age and maturity of the child, explain

the nature of the proceedings to the child in a manner that the child is most
likely to understand.

Appointment of lawyer to assist court

In any proceedings under this subpart, a court may—

(a) appoint a lawyer to assist the court; or

(b) direct a Registrar of the court to appoint a lawyer to assist the court.

Fees and expenses of lawyer appointed under section 55 or 57

The fees and expenses of a lawyer appointed under section 55 or 57 must—

(a) be determined under regulations made under section 16D of the Family
Court Act 1980 or, if no such regulations are made, by a Registrar of the

court: and

(b) be paid by such party or parties to the proceedings as the court orders or,
if the court so decides, are payable out of public money appropriated by
Parliament for the purpose.

An invoice rendered by a lawyer appointed under section 55 or 57 for fees
and expenses must be given to a Registrar of the court, and the Registrar may
decide to adjust the amount of the invoice.

If the lawyer is dissatisfied with the decision of a Registrar as to the amount of
the invoice, the lawyer may, within 14 days after the date of the decision, apply
to a Judge of the court to review the decision.

The Judge may, on an application under subsection (3). make any order
varying or confirming the decision that the Judge considers fair and reasonable.
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Matters court may take into account when deciding whether to make

parentage order

In deciding whether to make a parentage order, the court may take into account
the following matters:

(a)

B

EER
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the intentions of the parties to the surrogacy arrangement when entering
into the arrangement in relation to the future parentage of the child:

whether the parties consented in writing to the transfer of parentage and
whether the consent was informed consent freely given:

the child’s genetic and gestational links:
the sibling relationships of the child:

any arrangements in place to enable the child to establish and maintain
relationships with the surrogate and persons to whom they have genetic
links, and with those persons’ family groups, whanau, hapi, and iwi:

the arrangements in place for preserving the child’s genetic and gesta-

tional origins and whakapapa and for the child to have access to this
information:

the value of the child having continuity in their care, development, and
upbringing:

the likely effect of the parentage order on the child, including psycho-
logical and emotional impacts:

any harm the child has suffered or is at risk of suffering:

if appropriate, having regard to the age and maturity of the child, the
child’s views on the application:

any other matters the court considers relevant.

Subsection (3) applies if—

EE

(©

a surrogacy arrangement was entered into outside New Zealand: or

a child born as a result of a surrogacy arrangement was conceived
outside New Zealand; or

a child born as a result of a surrogacy arrangement was born outside
New Zealand.

If this subsection applies, the court may also take into account the following

matters when deciding whether to make a parentage order:

(a)

whether the surrogacy arrangement was entered into and carried out in
accordance with all applicable laws (if any) of—

(i)  the country in which the surrogacy arrangement was entered into
(if not New Zealand):

(ii)) the country in which the child was conceived (if not New Zea-

land):

10

15

20

25

30

35



Improving Arrangements for Surrogacy Bill Part 3 cl 191

=

= 3

©

1i1) the country in which the child was born (if not New Zealand):

(b) the steps (if any) taken in the country of the child’s birth (if not New
Zealand) to secure parentage of the child in accordance with the surro-

gacy agreement:

(c) if the child was conceived outside New Zealand using donated genetic
material, evidence of the written consent of the donor of the genetic
material to their donation being used for the purposes of the surrogacy
arrangement:

(d) ifthe child was born outside New Zealand, evidence of—

(i)  the written consent of the surrogate that was given after the birth
of the child to the child leaving the country of the child’s birth;
and

(ii)) the written consent of the surrogate’s partner (if the surrogate
has a partner) that was given after the birth of the child to the
child leaving the country of the child’s birth and to the transfer
of the parentage of the child in accordance with the surrogacy

agreement.
For the purposes of subsection (3)(d)(ii). a person is a partner of the surro-

gate if, under the law of the country of the child’s birth, the partner is a parent
of the child.

Parentage order

The court may, on an application, make a parentage order transferring the
parentage of a surrogate-born child if the court is satisfied that the order
promotes the welfare and best interests of the child.

When a parentage order is made under subsection (1), the parentage of
the surrogate-born child is transferred in accordance with the parentage order

immediately after the order is made.

Court must notify Registrar-General of New Zealand parentage orders

A Registrar of the court must, as soon as is reasonably practicable after a
parentage order is made, notify the Registrar-General of the order and provide
the information required by—

(a) section 30D of the Births, Deaths, Marriages, and Relationships Regis-
tration Act 2021; or

(b) section 30E of the Births, Deaths, Marriages, and Relationships Regis-
tration Act 2021.

Destruction of information provided under section 50 if no parentage
order made

Subsection (2) applies if, on an application made to it, the court declines to
make a parentage order.
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If this subsection applies, a Registrar of the court may destroy any information
provided by the applicant to the court under section 50.

Subpart 4—Recognition of overseas parentage determinations

Overseas parentage determinations

Subsection (2) applies if—

(a) achild was born as a result of a surrogacy arrangement; and

(b) the child was born in a place outside New Zealand; and

(c) the parties to the surrogacy arrangement were not habitually resident in
New Zealand when they entered into the surrogacy arrangement or when
the child was born; and

(d) a parent—child relationship exists between the intended parents and the
child pursuant to an overseas parentage determination; and

(e) the overseas parentage determination is a final determination and is
legally valid in the place in which it was made; and

(f) an application for a parentage order in respect of the child has not been
declined by the court.

If this subsection applies, the overseas parentage determination is recognised in
New Zealand and has the same effect as if it were a transfer of parentage under

subpart 2 or 3.

For the purposes of subsection (1)(e), the production of a document purport-

ing to be the original or a certified copy of an overseas parentage determination
or record of the overseas parentage determination is, in the absence of evidence

to the contrary, sufficient evidence of the overseas parentage determination and
that it is legally valid according to the law of the place outside New Zealand in
which the determination was made.

This section has effect in place of any rules of common law about the recogni-
tion of overseas parentage determinations.

In this section and section 64, overseas parentage determination means—

(a) aparentage order or other judicial determination made in a place outside
New Zealand; or

a parentage declaration declared in a place outside New Zealand; or

(b)
(c) an administrative determination or process in a place outside New Zea-
d)

land; or

the operation of law in a place outside New Zealand.
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Secretary to give Registrar-General information relating to surrogate-

born children whose parentage has been determined overseas and
recognised in New Zealand for purposes of citizenship or New Zealand

travel documents

This section applies if the Secretary has relied on an overseas parentage deter-

mination for the purposes of determining—

(a)

(b)

an application for, or registration of, New Zealand citizenship in respect
of a surrogate-born child:; or

an application for a New Zealand travel document in respect of a surro-
gate-born child.

If this section applies, the Secretary must provide to the Registrar-General the

following information that the Secretary holds in relation to the child who is

the subject of the overseas parentage determination:

e EEE

B

the name of the child; and

the date of the overseas parentage determination; and

the date on which the overseas parentage determination became effect-
ive; and

the name of each parent of the child; and

any of the details specified in subsection (3) about the surrogate held
by the Secretary; and

any of the details specified in subsection (4) about each donor held by
the Secretary.

The details about the surrogate referred to in subsection (2)(e) are—

Ee PEEEEE

=

the surrogate’s name; and
the surrogate’s contact details, including address; and

the date. place, and country of the surrogate’s birth; and

the surrogate’s citizenship and residency status:; and

the surrogate’s ethnicity and any other relevant cultural affiliation; and

in the case of a Maori surrogate, the surrogate’s hapu and iwi, to the
extent that the surrogate is aware of those affiliations; and

the surrogate’s reasons for being a surrogate; and

whether the surrogate’s ovum was used in the conception of the surro-
gate-born child; and

if the surrogate’s ovum was used in the conception of the surrogate-born
child,—

(1)  the surrogate’s height; and

(ii))  the colour of the surrogate’s eyes and hair; and
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iii) any aspects, considered significant by the Secretary, of the med-
ical history of—

(A) the surrogate; and

(B) the surrogate’s parents and grandparents; and
(C) the surrogate’s children (if any); and

(D) the surrogate’s siblings (if any); and

the nature of any relationship between the surrogate and the intended
parents.

(4) The details about each donor referred to in subsection (2)(f) arc—

58
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@

the donor’s name; and

the donor’s contact details, including address; and

the date, place, and country of the donor’s birth; and

the donor’s height; and

the colour of the donor’s eyes and hair; and

the type of donation made by the donor; and

the donor’s ethnicity and any other relevant cultural affiliation; and

in the case of a Maori donor, the donor’s whanau, hapu, and iwi, to the
extent that the donor is aware of those affiliations; and

any aspects, considered significant by the Secretary, of the medical his-

tory of—

(i)  the donor; and

(ii))  the donor’s parents and grandparents; and
(iii) the donor’s children (if any); and

(iv) the donor’s siblings (if any); and

the nature of any relationship between the donor and the intended
parents.

In this section,—

donor, in relation to a surrogate-born child, means a person who donated

genetic material that resulted in the surrogate’s pregnancy but who is not a
parent of the child

New Zealand travel document has the same meaning as in section 2 of the
Passports Act 1992

Secretary means the Secretary of Internal Affairs.
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Subpart 6—Other provisions

Rules may be made under section 16A of the Family Court Act 1980 relating to
the practice and procedure of the court in proceedings under this Part.

Amend the legislation specified in Schedule 3 as set out in that schedule.

Insert the Schedule 1 set out in Schedule 1 of this Act as the first schedule
to appear after the last section of the principal Act.

Schedule 2
Consequential amendments arising from Part 1 as enacted

After Schedule 2. insert the Schedule 3 set out in Schedule 2 of this Act.

Part 3A
Amendments to Citizenship Act 1977

This Part amends the Citizenship Act 1977.

65 Rules of court
66 Consequential amendments
19J New Schedule 1 inserted
19K Schedule amended
Replace the Schedule heading with:
19L. New Schedule 3 inserted
19M Principal Act
19N Section 2 amended (Interpretation)

In section 2(1), insert in their appropriate alphabetical order:

child refers to the status of a person in a relationship of a parent and child, and
includes a person of that status even after the person has reached the age of 18
years

surrogacy arrangement has the meaning given to it by section 5 of the
Human Assisted Reproductive Technology Act 2004

surrogate has the meaning given to it by section 5 of the Human Assisted
Reproductive Technology Act 2004

surrogate-born child has the meaning given to it by section 5 of the Human
Assisted Reproductive Technology Act 2004
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190 Section 3 amended (Special provisions relating to parentage)

19P

In section 3(1), replace “another person” with “another person (not being a

person who is a surrogate-born child)”.

New section 3A inserted (Special provisions relating to parentage of

surrogate-born children)

After section 3, insert:

Special provisions relating to parentage of surrogate-born children

This section applies to a person who is—

(a)
(b)

a New Zealand citizen; or

entitled in terms of the Immigration Act 2009 to be in New Zealand
indefinitely, or entitled to reside indefinitely in the Cook Islands, Niue,

or Tokelau.

For the purposes of this Act, a person to whom this section applies is treated as

a parent of a surrogate-born child if the parentage of the surrogate-born child

has been transferred to the person by—

(a)
(b

(©

operation of law under subpart 2 of Part 3 of the Status of Children
Act 1969:; or

a parentage order made under subpart 3 of Part 3 of the Status of
Children Act 1969; or

an overseas parentage determination recognised in New Zealand under
subpart 4 of Part 3 of the Status of Children Act 1969.

If, for the purposes of this Act, a person is, under subsection (2). treated as a

parent of a surrogate-born child,—

(a)

(b)

the terms mother and father used in this Act are to be read with reference

to the person accordingly; and

the surrogate-born child is to be treated as having been born at the place,

and on the date, as follows:

(1) if subsection (2)(a)(i) applies, the child is to be treated as hav-
ing been born in New Zealand on the date that the parentage of the
child was transferred:

(ii)) if subsection (2)(a)(ii) applies, the child is to be treated as
having been born in New Zealand on the date that the parentage
order was made:

ii1) if subsection (2)(a)(iii) applies, the child is to be treated as hav-

ing been born at the place and on the date that the determination
was made.

19Q Section 6 amended (Citizenship by birth)

60

After section 6(6), insert:
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A person who is a New Zealand citizen by birth does not lose their New Zea-
land citizenship by reason of the person’s parentage being transferred (under
Part 3 of the Status of Children Act 1969) to a parent or parents who are
neither—

(a) New Zealand citizens; nor

(b) entitled in terms of the Immigration Act 2009 to be in New Zealand
indefinitely, or entitled to reside indefinitely in the Cook Islands, Niue,
or Tokelau.

If a person was born as a result of a surrogacy arrangement, references in this
section to a person’s parents, mother, or father at the time of their birth are to
be read in each case as references to the surrogate who gave birth to the person.

Section 7 amended (Citizenship by descent)

CENCS

After section 7(4), insert:

A person who is a New Zealand citizen by virtue of subsection (1)(a) does not
lose their New Zealand citizenship by reason of the person’s parentage being
transferred (under Part 3 of the Status of Children Act 1969) to a parent or
parents who are not New Zealand citizens otherwise than by descent.

If a person was born as a result of a surrogacy arrangement, references in this
section to a person’s parents, mother, or father at the time of their birth are to
be read in each case as references to the surrogate who gave birth to the person.

Amendments-to-Child SuppertAet1991
Amendments-te-Child Support-Aet1991
i itd .

3 29 (13 M . 99
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Part 5

Amendments to Births, Deaths, Marriages, and Relationships
Registration Act1995 2021
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25A

Principal Act

This Part amends the Births, Deaths, Marriages, and Relationships Registration
Act 2021.

In section 3(a), after “relating to births.”. insert “transfers of parentage of

In section 3(a)(ii), after “record of births,”. insert “transfers of parentage of

AHR procedure has the meaning set out in section 15 of the Status of Children

established procedure has the meaning set out in section 5 of the Human

restricted surrogacy information means the identity information registered
under section 30F or recorded under section 30G alongside the birth record

surrogacy arrangement has the meaning set out in section 5 of the Human

surrogate has the meaning set out in section 5 of the Human Assisted Repro-

surrogate-born child has the meaning set out in section 5 of the Human

25B Section 3 amended (Purpose of this Act)
(@8]
surrogate-born children,”.
2
surrogate-born children,”.
25C Section 4 amended (Interpretation)
(1) Insection 4, insert in their appropriate alphabetical order:
Act 1969
Assisted Reproductive Technology Act 2004
of a surrogate-born child
Assisted Reproductive Technology Act 2004
ductive Technology Act 2004
Assisted Reproductive Technology Act 2004
(2) In section 4, definition of birth information.—
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(a) in paragraph (b)(iii), after “person”, insert “; but”; and

(b) after paragraph (b)(iii), insert:

(c) excludes restricted surrogacy information

(3) In section 4, replace the definition of registrable event with:

registrable event means any of the following:

(a) abirth:

(b) an adoption:

(c) atransfer of parentage under subpart 2 or 3 of Part 3 of the Status of
Children Act 1969:

(d) the Registrar-General receiving information under section 64 of the
Status of Children Act 1969 in relation to a child who is the subject of
an overseas parentage determination (as that term is defined in section
63(5) of that Act):

(¢) amarriage:

(g) aname change:

(h) adeath

(4) Insection 4, definition of restricted information, after paragraph (c), insert:

(d) restricted surrogacy information

25D Section 12 amended (Parents must notify birth in New Zealand)
Replace section 12(4) with:
(4) For the purposes of this section, a child has 1 parent at law if—

(a) the child is born as a result of an AHR procedure and—

(i)  the child is born to a woman acting alone in a situation described
in section 20(1) or 22(1) of the Status of Children Act 1969; and

(ii))  the donor of the ovum, embryo, or semen (as the case may be)
for the woman’s pregnancy does not become the partner of the
woman after the time of conception but before the birth is notified
for registration; or

(b) the child is a surrogate-born child and, under section 30 of the Status
of Children Act 1969, the surrogate of the child is the child’s sole parent.

25E New section 12A inserted (Persons to whom parentage of surrogate-born

64

child transferred must notify birth of child)

After section 12. insert:
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12A

Persons to whom parentage of surrogate-born child transferred must

25F

notify birth of child
The persons to whom parentage of a surrogate-born child is transferred under
subpart 2 or 3 of Part 3 of the Status of Children Act 1969 must, as soon

as is reasonably practicable after becoming the parents of the child, notify the
Registrar-General under section 12 of the birth of the child.

If the parentage of a surrogate-born child is transferred under subpart 2 or
3 of Part 3 of the Status of Children Act 1969 to only 1 person, that person

must, as soon as is reasonably practicable after becoming a parent of the child,
notify the Registrar-General under section 12 of the birth of the child as if the

child has 1 parent at law for the purposes of that section.

Subsections (1) and (2) apply even if the birth of the child has previously
been notified to the Registrar-General under section 12(2)(a)(i) by the surro-
gate of the child.

New section 16A inserted (Registration of birth of surrogate-born child)

16A

After section 16, insert:

Registration of birth of surrogate-born child

25G

On receipt of a notification of birth under section 12 given by parents of a
surrogate-born child in accordance with section 12A, the Registrar-General
must register the birth of the child.

If the birth of the child has already been registered by the Registrar-General
following receipt of a notification given under section 12(2)(a)(i) by the surro-
gate of the child, that earlier registration is superseded by the registration of the
birth under subsection (1).

If the registration of the birth of a child is superseded under subsection (2),
the Registrar-General must notify the surrogate that the persons to whom the
parentage of the child has been transferred are now registered as the parents of
the child (if the Registrar-General has the surrogate’s latest contact details).

Section 17 amended (When Registrar-General may register birth that

occurs outside New Zealand)
After section 17(1)(a), insert:

(aa) if the parentage of a child has been transferred under subpart 2 of
Part 3 of the Status of Children Act 1969 and the parents of the child
have provided to the Registrar-General the information required under
section 30B(2) or 30C(2): or

(ab) 1if a parentage order has been made in respect of the child under sub-
part 3 of Part 3 of the Status of Children Act 1969 and a copy of that
order has been provided to the Registrar-General under section 30D(2)

or 30E(2): or
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25H

Section 30 amended (Appeals against Registrar-General’s decisions)

30A

Before section 30(1)(a), insert:

(aaa) section 17(1)(aa) (relating to the registration of a birth of a child
outside New Zealand in respect of whom parentage has been transferred
under subpart 2 of Part 3 of the Status of Children Act 1969):

(aab) section 17(1)(ab) (relating to the registration of a birth of a child out-
side New Zealand in respect of whom a parentage order under subpart
3 of Part 3 of the Status of Children Act 1969 has been made):

After section 30(1)(d), insert:

(e) section 106A (relating to access to restricted surrogacy information).

New subpart 2A of Part 2 inserted

After section 30, insert:

Subpart 2A—Surrogate-born children

Interpretation

30B

In this subpart,—

non-provider-assisted surrogacy arrangement means a surrogacy arrange-
ment that does not involve the performance of an AHR procedure, or an
established procedure, by a provider

provider has the meaning set out in section 5 of the Human Assisted Repro-
ductive Technology Act 2004

provider-assisted surrogacy arrangement means a surrogacy arrangement
that involves the performance of an AHR procedure, or an established proced-
ure, by a provider.

Notification of change of parentage

Parentage transferred by operation of law in non-provider-assisted

66

surrogacy arrangement

This section applies if—

(a) the parentage of a child born as a result of a surrogacy arrangement has
been transferred by operation of law under subpart 2 of Part 3 of the
Status of Children Act 1969; and

(b) the surrogacy arrangement was a non-provider-assisted surrogacy

arrangement.

If this section applies, the parents of the child must, at the same time as notify-
ing the birth of the child under section 12, provide to the Registrar-General—

(a) a copy of the surrogate’s statutory declaration made in accordance with
section 42 of the Status of Children Act 1969; and
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a statement of the date on which the parentage of the child was transfer-
red from the surrogate to them in accordance with section 41(2) of the
Status of Children Act 1969:; and

unless the child is deceased,—

(i)  the details specified in subsection (3) about the surrogate; and

(i1))  the details specified in subsection (4) about each donor who
donated genetic material that resulted in the surrogate’s pregnancy
but who is not a parent of the child.

The details about the surrogate referred to in subsection (2)(c)(i) are—

EEEE BEEEEE

k)

the surrogate’s name; and

the surrogate’s contact details, including their address; and

the date. place, and country of the surrogate’s birth; and

the surrogate’s citizenship and residency status:; and

the surrogate’s ethnicity and any other relevant cultural affiliation; and

in the case of a Maori surrogate, the surrogate’s hapt and iwi, to the
extent that the surrogate is aware of those affiliations; and

the surrogate’s reasons for being a surrogate:; and

the surrogate’s height: and

the colour of the surrogate’s eyes and hair; and

any aspects, that may reasonably be considered significant, of the med-
ical history of—

(1)  the surrogate; and

the surrogate’s parents and grandparents; and

(i)
(iii)  the surrogate’s children (if any); and
(iv) the surrogate’s siblings (if any): and

the nature of any relationship between the surrogate and the intended
parents.

The details about each donor referred to in subsection (2)(c)(ii) are—

DRSRORORONCAD

the donor’s name; and

the donor’s contact details, including their address; and

the date. place, and country of the donor’s birth; and

the donor’s height; and

the colour of the donor’s eyes and hair; and

the type of donation made by the donor; and

the donor’s ethnicity and any other relevant cultural affiliation; and
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30C

(h) in the case of a Maori donor, the donor’s whanau, hapt, and iwi, to the
extent that the donor is aware of those affiliations; and

(i)  any aspects, that may reasonably be considered significant, of the med-
ical history of—

(i)  the donor; and

(i1))  the donor’s parents and grandparents; and
(iii)  the donor’s children (if any); and
(iv)

the donor’s siblings (if any); and

(J)  the nature of any relationship between the donor and the intended
parents.

Parentage transferred by operation of law in provider-assisted surrogacy

arrangement

(1)  This section applies if—
(a) the parentage of a child born as a result of a surrogacy arrangement has
been transferred by operation of law under subpart 2 of Part 3 of the
Status of Children Act 1969; and
(b) the surrogacy arrangement was a provider-assisted surrogacy arrange-
ment.
(2) If this section applies, the parents of the child must, at the same time as notify-
ing the birth of the child under section 12, provide to the Registrar-General—
(a) acopy of the surrogate’s statutory declaration made in accordance with
section 42 of the Status of Children Act 1969; and
(b) a statement of the date on which the parentage of the child was transfer-
red from the surrogate to them in accordance with section 41(2) of the
Status of Children Act 1969.
30D Parentage transferred by parentage order in non-provider-assisted
surrogacy arrangement
(1)  This section applies if—
(a) the parentage of a child born as a result of a surrogacy arrangement has
been transferred by a parentage order made under subpart 3 of Part 3
of the Status of Children Act 1969; and
(b) the surrogacy arrangement was a non-provider-assisted surrogacy
arrangement.
(2) If this section applies, a Registrar of the court must, as soon as is reason-

68

ably practicable after the parentage order is made, provide to the Registrar-
General—

(a) a statement of the names of—

(i)  the surrogate-born child; and
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30E

EEE

(ii))  the surrogate; and

1i1) the person or persons to whom the parentage of the child has been
transferred under the parentage order; and

a statement of the date on which the parentage order was made; and

a copy of the parentage order; and

the information provided to the court by the applicant for the parentage
order under section 50 of the Status of Children Act 1969 (if the child
is not deceased).

Parentage transferred by parentage order in provider-assisted surrogacy

arrangement

(1) This section applies if—

(a) the parentage of a child born as a result of a surrogacy arrangement has
been transferred by a parentage order made under subpart 3 of Part 3
of the Status of Children Act 1969; and

(b) the surrogacy arrangement was a provider-assisted surrogacy arrange-
ment.

(2) If this section applies, a Registrar of the court must, as soon as is reason-
ably practicable after the parentage order is made, provide to the Registrar-
General—

(a) astatement of the names of—

(b)
(©

(i)  the surrogate-born child; and

(i1)  the surrogate; and

i1) the person or persons to whom the parentage of the child has been
transferred under the parentage order:; and

a statement of the date on which the parentage order was made; and

a copy of the parentage order.

Registration of information relating to identity of surrogate-born children

30F Registrar-General to register identity information relating to surrogate-

@

born children

The Registrar-General must register alongside the birth record of a surrogate-

born child the identity information received in respect of the child under the

following provisions:

EEEE

section 30B(2)(b) and (c):
section 30C(2)(b):

section 30D(2)(a), (b), and (d):
section 30E(2)(a) and (b):
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(e) section 66G(1)(b) and (c) of the Human Assisted Reproductive Tech-
nology Act 2004.

(2) The information registered under subsection (1) does not form part of the
child’s birth record.

Recording information relating to overseas surrogate-born children whose
transfer of parentage is recognised in New Zealand for certain purposes

30G Registrar-General to record information relating to surrogate-born

children whose parentage has been determined overseas and recognised
in New Zealand for purposes of citizenship or travel documents

The Registrar-General must record in the registry all information received from
the Secretary of Internal Affairs under section 64(2) of the Status of Children
Act 1969.

Updating identity information relating to surrogate-born children

30H Registrar-General to accept updated information

(1) The Registrar-General must accept, on a form provided by the Registrar-
General for the purpose, information—

(a) from a surrogate, or the surrogate’s personal representative, that updates
the surrogate’s identity information—

(i) registered under section 30F; or
(ii)) recorded under section 30G:

(b) from a donor, or the donor’s personal representative, that updates the
donor’s identity information—

(i) registered under section 30F; or
(ii)) recorded under section 30G.

(2) The Registrar-General must register or record all information accepted under
subsection (1) to update the identity information relating to the surrogate or
donor (as the case may be) held in the registry.

30I Registrar-General not responsible for accuracy of information

The Registrar-General is not responsible for the accuracy of the information—
(a) registered under section 30F or 30H(2): or
(b) recorded under section 30G or 30H(2).

25J Section 88 amended (Person must confirm identity to access information
under this subpart)

After section 88(1)(b), insert:

(c) request access to information under section 106A.
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25K

Section 91 amended (Any person may request access to information in

25L

relation to named person)
After section 91(3), insert:

No request may be made under this section in respect of restricted surrogacy
information.

New section 92A inserted (Registrar-General to notify certain persons of

92A

existence of restricted surrogacy information when providing information
from birth records)

After section 92, insert:

Registrar-General to notify certain persons of existence of restricted

2SM

surrogacy information when providing information from birth records

This section applies if,—

(a) under section 92, the Registrar-General provides to a person a copy of
information from the person’s birth record; and

(b) in relation to the person, there is registered or recorded in the register
restricted surrogacy information.

At the same time as providing to the person a copy of information from the
person’s birth record, the Registrar-General must notify the person—

(a) that there is registered or recorded in the register restricted surrogacy
information in relation to the person; and

(b) how the person may access that information if they wish.

Section 97 amended (Certain public sector agencies may request searches

25N

in public interest or named person’s interest)
Replace section 97(4) with:

The Registrar-General may provide access to information under subsection (3)
even if the information—

(a) is subject to a non-disclosure direction; or

(b) is restricted surrogacy information.

Section 98 amended (Registrar-General must keep access register)

BE

250

In section 98(3), replace “Subsection (2)(a)” with “Subsection (2)”.
After section 98(3)(b). insert:

(c) arequest for access that relates to restricted surrogacy information.

New section 106A inserted (Access to restricted surrogacy information)

After section 106, insert:
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106A Access to restricted surrogacy information

@

2)
3
“)

25p

The Registrar-General may provide a surrogate-born child with access to
restricted surrogacy information relating to the surrogate-born child.

The Registrar-General may provide a surrogate with access to restricted surro-
gacy information about the surrogate.

The Registrar-General may provide a donor with access to restricted surrogacy
information about the donor.

The Registrar-General may provide any other person with access to restricted
surrogacy information only if satisfied that the person is—

(a) apersonal representative of the surrogate-born child; or

(b) a celebrant who wishes to access the information for the purpose of
investigating prohibited degrees of relationship under the Marriage Act
1955 or the Civil Union Act 2004: or

a person specified in section 95(a), (¢), (d), or (e) for the purpose stated
in that section in relation to the person; or

D

a person specified in section 96 for the purpose stated in that section in
relation to the person: or

e

a department or an organisation specified in section 97 for a purpose
stated in section 97(1): or

D

a medical practitioner who produces a certificate signed by 2 medical
practitioners that states that access to the information is relevant for the
purposes of providing medical treatment or medical advice to a person.

B

The Registrar-General may refuse to provide a person access to restricted
surrogacy information under any of subsections (1) to (4) if the Registrar-
General is satisfied, on reasonable grounds, that the provision of the informa-
tion is likely to endanger any person.

When providing restricted surrogacy information to a surrogate-born child
under subsection (1), the Registrar-General must advise the person that

counselling may be desirable.

Section 109 amended (Registrar-General may provide access to restricted

25Q

information on court order)
After section 109(b)(iii), insert:

(iv) the parentage of a surrogate-born child (if the order relates to the
transfer of the parentage of the child); or

Section 126 amended (Registrar-General may delegate functions, duties,

72

and powers to Registrars)
In section 126(3)(e), after <106.”, insert “106A.”.
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25R

Section 132 amended (Birth record of child conceived through assisted

258

human reproduction procedure must specify parents as determined under
Status of Children Act 1969)

Repeal section 132(3).

Consequential amendments

25T

Amend the legislation specified in Schedule 3 as set out in that schedule.

Part SA
Amendments to Income Tax Act 2007

Principal Act

25U

This Part amends the Income Tax Act 2007.

New section CW 63B inserted (Surrogate costs)

After section CW 63, insert:

CW 63B Surrogate costs

@

2

25V

Exempt income
Subject to subsection (2), payments made to a surrogate for the surrogate’s
reasonable surrogacy costs are exempt income.

Exclusion

Subsection (1) does not apply to a payment made to a surrogate for lost or
diminished income (including any employer’s superannuation contribution).

Defined in this Act: employer’s superannuation contribution, exempt income, income, pay, reason-
able surrogacy costs, surrogate

Section MB 13 amended (Family scheme income from other payments)

25W

After section MB 13(2)(r), insert:

(s) apayment made to a surrogate for the surrogate’s reasonable surrogacy

costs that is not a payment for lost or diminished income (including any

employer’s superannuation contribution).

In section MB 13, list of defined terms, insert “employer’s superannuation

29 < SN

contribution”, “pay”, “reasonable surrogacy costs”, and “surrogate”.

Section YA 1 amended (Definitions)

In section YA 1. insert, in appropriate alphabetical order:

reasonable surrogacy costs has the same meaning as in section 23D of the
Human Assisted Reproductive Technology Act 2004

surrogate has the same meaning as in section 5 of the Human Assisted Repro-
ductive Technology Act 2004
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CENCS

Part 8

Amendment to other Acts

Subpart 1 —Amendment to Adoption Act 1955

Principal Act
This subpart amends the Adoption Act 1955.

New section 4A inserted (Further restrictions for adoption orders in
respect of children born as result of surrogacy arrangement)

After section 4, insert:

Further restrictions for adoption orders in respect of children born as
result of surrogacy arrangement

This section applies in respect of a child born as a result of a surrogacy
arrangement whose parentage has not been transferred from the surrogate to
any other person under subpart 2 or 3 of Part 3 of the Status of Children
Act 1969.
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2)

TR

= 1A

An adoption order may not be made in respect of the child on the application of
a person who is a party to the surrogacy arrangement unless a Judge—

(a) is satisfied that—

(i)  the parentage of the child is not able to be transferred to the
person under subpart 2 of Part 3 of the Status of Children Act
1969; and

(i) an application made by a party to the surrogacy arrangement
under subpart 3 of Part 3 of the Status of Children Act 1969
for a parentage order has been declined; or

(b) considers that there are exceptional circumstances that justify the person
making an application for an adoption order.

An adoption order may not be made in respect of the child on the application of

any person who is not a party to the surrogacy arrangement unless a Judge—

(a) i1s satisfied that—

(1)  no party to the surrogacy arrangement is intending to seek a trans-
fer of the parentage of the child under subpart 2 or 3 of Part 3
of the Status of Children Act 1969; or

(i) an application made by a party to the surrogacy arrangement
under subpart 3 of Part 3 of the Status of Children Act 1969 for
a parentage order has been declined; or

(b) considers that there are exceptional circumstances that justify the person
making an application for an adoption order.
Subsections (2) and (3) apply in addition to sections 3 and 4.

In this section, surrogacy arrangement has the same meaning as in section 5
of the Human Assisted Reproductive Technology Act 2004.

Subpart 2—Amendments to Child Support Act 1991

Principal Act
This subpart amends the Child Support Act 1991.

Section 2 amended (Interpretation)

In section 2(1), insert in their appropriate alphabetical order:

surrogacy arrangement has the same meaning as in section 5 of the Human
Assisted Reproductive Technology Act 2004

surrogate has the same meaning as in section 5 of the Human Assisted Repro-
ductive Technology Act 2004

Section 6 amended (Parents by whom child support payable)
After section 6(1), insert:
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(1A)

Subsection (1) is subject to subsections (2) and (3).

)
3)
3

= I8

BB

(6A)

In section 6(2), replace ‘“Notwithstanding subsection (1), where” with “If”.
After section 6(2), insert:

If the parentage of a child born as a result of a surrogacy arrangement is
transferred under subpart 2 or 3 of Part 3 of the Status of Children Act
1969, child support from the child’s surrogate may not be sought in respect
of the child in relation to any period after the transfer of parentage unless
the parentage of the child has been transferred to the surrogate and any other
person under subpart 3 of Part 3 of the Status of Children Act 1969.

Section 7 amended (Meaning of parent)
After section 7(1)(b), insert:

(ba) the parentage of the child was transferred to the person under subpart 2
or 3 of Part 3 of the Status of Children Act 1969: or

After section 7(4), insert:

If a child is a child born as a result of a surrogacy arrangement.—

(a) the surrogate’s partner is not a parent of the child under subsection (1)(b)
unless parentage of the child has been transferred to the surrogate’s
partner under subpart 3 of Part 3 of the Status of Children Act 1969:

(b) aperson is not a parent of the child under subsection (1)(d) or (e) in any
case where a decision of a New Zealand court is contrary to—

(i)  the finding of paternity of an overseas court or public authority; or

(i1)  the person’s acknowledgment of paternity.

Section 19 amended (When liability to pay child support starts)
After section 19(6), insert:

Subsections (3) to (6) do not apply if a person named as a parent of a qualify-

ing child in an application for a formula assessment is not a parent of the child

within the meaning of section 7 at the time the Commissioner receives the
application but later becomes a parent of the child under section 7(1)(ba).

Section 25 amended (When liability to pay child support ceases)
Replace section 25(1)(b) with:
(b) ceases to be a child of the liable parent because—

(i)  the child is adopted: or

(ii))  the parentage of the child is transferred from the liable parent to
another person or persons under subpart 2 or 3 of Part 3 of the
Status of Children Act 1969; or
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41

New subpart 4A of Part 5A inserted
After section 89ZA, insert:

Subpart 4A—Exemption for surrogates

89ZAA Application for exemption by surrogate

A liable parent who is a surrogate under a surrogacy arrangement may, by
notice in writing to the Commissioner, apply for an exemption from the pay-
ment of child support in relation to a child if the child was born as a result of
the surrogacy arrangement.

89ZAB Grant of exemption

@

2

The Commissioner must, as soon as practicable after receiving an application
under section 89ZAA. grant the exemption sought if the Commissioner is

satisfied that it is just and equitable to do so.

An exemption granted under subsection (1) commences—

(a) on the day on which the Commissioner received the application for the
exemption; or
(b) on an earlier day determined by the Commissioner.

89ZAC Cancellation of exemption

78

The Commissioner may cancel an exemption granted under section 89ZAB

if—

(a) the Commissioner is no longer satisfied that the exemption is just and
equitable; or

(b) an order is made under subpart 3 of Part 3 of the Status of Children

Act 1969 transferring the parentage of the child to the surrogate and the
surrogate’s partner; or

(c) an adoption order is made in respect of the child in favour of the surro-
gate and any other person.

Section 152A amended (Relief in case of exemption granted to liable

person)
In section 152A(1)(b), replace “subpart 2 or 4” with “subpart 2. 4. or 4A”.
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Schedule 1
New Schedule 1 inserted in Status of Children Act 1969
s19J
Schedule 1
Transitional, savings, and related provisions
s 2AA

Part 1

Provisions relating to Improving Arrangements for Surrogacy Act

[t

N

=

Elw

©

2021

Interpretation
In this Part,—

Act means the Improving Arrangements for Surrogacy Act 2021

commencement date means the date on which Part 3 of the Act comes into
force.

Parentage of surrogate-born child born before commencement date

This clause applies if—

(a)  asurrogate-born child was born before the commencement date; and

(b) no adoption order has been made in respect of the child.

Parentage of the surrogate-born child may be determined by—

(a) aparentage order made under section 60; or

(b) an adoption order made under the Adoption Act 1955 as in force imme-
diately before the commencement date.

Parentage of the surrogate-born child may not be transferred by operation of
law under subpart 2 of Part 3.

Parentage of surrogate-born child born on or after commencement date

This clause applies if a surrogate-born child was born on or after the com-
mencement date.

Parentage of the surrogate-born child may only be determined by—

(a) a transfer of parentage by operation of law under subpart 2 of Part 3;
or

(b) aparentage order made under subpart 3 of Part 3; or

(¢) an adoption order made under the Adoption Act 1955 (but see restric-
tions applying to surrogate-born children in section 4A of that Act).
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4 Recognition of overseas parentage determinations

Section 63 applies in respect of a child born as a result of a surrogacy
arrangement before, on, or after the commencement date.
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Schedule 2
New Schedule 3 inserted into Status of Children Act 1969

Schedule 3
Consequential amendments to enactments arising from Part 3

s 66

Part 1
Amendments to Acts

Care of Children Act 2004 (2004 No 90)
Replace section 27(1)(b) with:
(b) on its own initiative, on making an order removing a guardian under—
(1)  section 29; or
(i) section 33 of the Status of Children Act 1969.
After section 28(1)(e), insert:

(f)  the guardian ceases, under section 32(1) of the Status of Children Act
1969, to be a guardian:

(g) the guardian is removed by an order under section 33 of the Status of
Children Act 1969.

Children’s Act 2014 (2014 No 40)

In Schedule 1, item (4), after “Care of Children Act 2004.”. insert “the Status of
Children Act 1969.”.

In Schedule 1. after item (4), insert:

(4A) services provided by a social worker under section 23H of the Human Assis-
ted Reproductive Technology Act 2004:

Crimes Act 1961 (1961 No 43)

In section 131A(2), definition of guardian, paragraph (a), replace “or the Oranga
Tamariki Act 1989” with “, the Oranga Tamariki Act 1989. or Part 3 of the Status of
Children Act 1969”.

Electronic Identity Verification Act 2012 (2012 No 123)
After section 30(1)(a), insert:

(aa) an individual’s core identity information has changed as a result of

a change in the individual’s parentage under Part 3 of the Status of
Children Act 1969; or

81

10

15

20

25

30



Schedule 2 Improving Arrangements for Surrogacy Bill

Electronic Identity Verification Act 2012 (2012 No 123)—continued
Before section 32(1)(a), insert:

(aaa) the core identity information of the individual to whom it has been
issued has changed as a result of a change in the individual’s parentage
under Part 3 of the Status of Children Act 1969: or

Family Court Act 1980 (1980 No 161)
After section 11(1)(b), insert:
(ba) the Status of Children Act 1969:
After section 12A(2)(j), insert:
(k) the Status of Children Act 1969.
After section 16A(4)(m), insert:
(n) the Status of Children Act 1969.
In Schedule 2, after clause 1(a)(iii), insert:
(iv) section 55 of the Status of Children Act 1969:
In Schedule 2, after clause 1(g)(vii), insert:
(viii) section 57(a) of the Status of Children Act 1969:
In Schedule 2, after clause 1(h)(vi), insert:
(vii) section 57(b) of the Status of Children Act 1969:
In Schedule 2, after clause 1(i)(viii), insert:
(ix) section 58(3) and (4) of the Status of Children Act 1969:
In Schedule 2, after clause 1(k)(iv), insert:

(v)  acultural, medical, or psychiatric report under section 53 of the
Status of Children Act 1969:

In Schedule 2. replace clause 2(j) with:

(J)  sections 10(2) and (3) (in respect of undefended applications), 46(3),
and 53(2) of the Status of Children Act 1969.

Family Proceedings Act 1980 (1980 No 94)
After section 47(2), insert:

(3) No application for a paternity order may be made under this section in respect
of a child born as a result of a surrogacy arrangement (as that term is defined in
section 5 of the Human Assisted Reproductive Technology Act 2004).

Income Tax Act 2007 (2007 No 97)

In section FD 1(1)(b)(i), replace “adoption, marriage, civil union, or de facto relation-
ship who must be associated with person A since birth, adoption, marriage, civil
union, or the start of the de facto relationship, as applicable” with “parentage transfer,
adoption, marriage, civil union, or de facto relationship who must be associated with
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Income Tax Act 2007 (2007 No 97)——continued

person A since birth, parentage transfer, adoption, marriage. civil union, or the start of
the de facto relationship, as applicable”.

After section FD 1(5), insert:

Meaning of parentage transfer

(6) In this section, parentage transfer means a transfer of parentage under Part 3
of the Status of Children Act 1969.

In section FD 1. list of defined terms, insert ‘““parentage transfer”.

In section YA 1. insert, in appropriate alphabetical order:

parentage transfer is defined in section FD 1 (Relief from bright-line test for
transfers between associated persons) for the purposes of that section

Oranga Tamariki Act 1989 (1989 No 24)
After section 108(e), insert:

(f)  the parentage of the child or young person is transferred under subpart
2 or 3 of Part 3 of the Status of Children Act 1969—

In section 118, replace “in which case guardianship shall revert to the person so
entitled” with “or a transfer of parentage under subpart 2 or 3 of Part 3 of the
Status of Children Act 1969”.

Replace section 158 with:

158 Applications may be heard together

The court may hear and determine an application for a care or protection order,
an application under section 125 (which relates to the variation, suspension,
and discharge of orders made under Part 2), or an application under Part 3A
in conjunction with an application under any of the following Acts if all of the
applications relate to the same child or young person (whether or not any or all
of those applications also relate to any other person):

the Adoption Act 1955:
the Care of Children Act 2004:

the Family Proceedings Act 1980:

the Family Violence Act 2018:
Part 3 of the Status of Children Act 1969.

EEEEE

Sale and Supply of Alcohol Act 2012 (2012 No 120)
Replace section 246 with:

246 Who is guardian

For the purposes of this Act, a person is a minor’s guardian only if he or she is
guardian by virtue of—
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Sale and Supply of Alcohol Act 2012 (2012 No 120)—continued
(a) the Care of Children Act 2004; or
(b) Part 3 of the Status of Children Act 1969.

Social Security Act 2018 (2018 No 32)
Replace section 32(4) with:
(4) In this section, child means a dependent child of the parents who—

(a) is anatural child of the parents; or

(b) has been adopted by the parents, or by one of the parents, during their
relationship.
In Schedule 2. definition of parents. after paragraph (b)(ii), insert:

11i1) a former guardian who is the surrogate of the young person,
unless the surrogate has been appointed a guardian of the young
person after—
(A) the transfer of parentage of the young person under sub-
part 2 or 3 of Part 3 of the Status of Children Act 1969;
or

(B) an adoption order has been made in respect of the young
person under the Adoption Act 1955

Tax Administration Act 1994 (1994 No 166)
In section 80KB(2)(c), replace “paragraph (d) applies”, with “paragraph (d) or (e)
applies”.
After section 80KB(2)(d), insert:
(e) in the case of a child whose parentage has been transferred under Part 3
of the Status of Children Act 1969, a birth certificate or other evidence

verifying the birth or existence of the child for whom an entitlement to a
tax credit arises.

After section 80KB(4), insert:

(5) Subsection (2)(e) does not apply to an application made by a person to
whom parentage of the child has been transferred.

Part 2
Amendments to secondary legislation

Immigration (Visa, Entry Permission, and Related Matters) Regulations 2010

(SR 2010/241)
After regulation 26 AAE(3), insert:

(3A) A person is exempt from paying the IVL under regulation 26 AAD(1)(a) if the
visa application is made on the basis that the person was born as a result of
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Immigration (Visa, Entry Permission, and Related Matters) Regulations 2010
(SR 2010/241)—continued

a surrogacy arrangement and is travelling to New Zealand for the purpose of
having their parentage transferred under Part 3 of the Status of Children Act

1969 to intended parents, and one (if not both) of the intended parents is—

(a) aNew Zealand citizen; or

(b) aperson who holds a visa; or 5

(c) anapplicant for a visa.
In section 26AAE(4), replace ‘“‘subclause (3)(c)” with “subclauses (3)(c) and
(3A)(c)”.
After regulation 26 AAE(S), insert:
(6) In subsection (3A), intended parents and surrogacy arrangement have the 10

meanings given in section 5 of the Human Assisted Reproductive Technology
Act 2004.
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Schedule 3
Consequential amendments to enactments arising from Part 5

s 258

Amendments to Acts

Identity Information Confirmation Act 2012 (2012 No 124)
In section 21(2), after “106.”. insert “106A.”.

Legislative history

23 September 2021 Introduction (Bill 72-1)
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