Commerce (Cartels and Other
Matters) Amendment Bill

Government Bill
As reported from the Commerce Committee

Commentary

Recommendation

The Commerce Committee has examined the Commerce (Cartels and
Other Matters) Amendment Bill and recommends that it be passed
with the amendments shown.

Introduction

The Commerce (Cartels and Other Matters) Amendment Bill would
amend the Commerce Act 1986 to allow pro-competitive collabora-
tion between firms, while also deterring anti-competitive hard-core
cartel conduct.

In relation to cartels, the bill would
. clarify the scope of prohibited behaviour

. introduce new exemptions, including exemptions for collabo-
rative activities and vertical supply arrangements

. introduce criminal sanctions for hard-core cartel behaviour.

The bill also proposes a number of other amendments to the Act, for
purposes including

. clarifying the scope of the jurisdiction of the legislation

341—2



Commerce (Cartels and Other Matters)
2 Amendment Bill Commentary

. introducing a new regime to regulate overseas acquisitions
with adverse competition effects in a market in New Zealand

. amending the authorisation process to reduce the associated
risk and cost.

Following the release of a report by the Productivity Commission on
its inquiry into international freight transport services, the Minister
of Commerce requested on 3 September 2012 that we consider the
transitioning of international shipping and international civil aviation
to competition regimes governed by the Commerce Act. We called
for and received further submissions on this issue and have recom-
mended amendments accordingly.

Our commentary covers the key amendments that we recommend to
the bill. It does not cover minor or technical amendments proposed
to improve workability, clarity, and legal efficacy.

Jurisdiction

Clause 5 as introduced is modelled on section 7 of the Crimes Act
1961. It would extend the jurisdiction of the legislation to acts com-
mitted outside New Zealand where an act or omission related to an
offence that occurred in New Zealand.

We recommend amending clause 5 to remove the reference to “events
necessary to the completion of any offence”. We believe this jurisdic-
tion would be too broad, as many acts that occur overseas can affect
markets in New Zealand.

We also recommend amending clause 5 by inserting a new provi-
sion to clarify the relationship between the jurisdictional provisions
in section 4 of the Commerce Act and the attribution provisions in
section 90. We believe this would make it clear that if the conduct of
a person in New Zealand is attributed to an overseas person by virtue
of section 90, the conduct of the overseas person is to be treated as
occurring in New Zealand.

Clearance regime

The regime set out in the bill as introduced would allow companies to
apply to the Commerce Commission to test whether a proposed col-
laboration would raise competition issues. This would allow com-
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panies to manage the risk that a proposed collaborative arrangement
might be prohibited.

Transitional arrangement relating to price fixing

For existing arrangements entered into before the enactment of the
bill, rather than extending the clearance regime we recommend
amending clause 7 (inserting new section 30C) to include a transi-
tional arrangement whereby there would be no proceedings against
such existing arrangements for 9 months from the commencement
date. For that period, the existing section 30 provision relating to
price fixing provisions would apply to these agreements as though
section 30 had not been repealed. We believe that a reasonable
transition period would allow parties to existing arrangements to
review their arrangements and adjust their affairs as necessary.

Assessment of contract or arrangement for cartel provisions

We recommend amending clause 12 (new section 65A) to make it
clear that the commission, not the applicant, would assess a contract,
arrangement, or understanding for cartel provisions. Under the bill
as introduced, the commission might not be able to consider whether
there were any other cartel provisions that raise concerns other than
those identified by the applicant. We also recommend limiting the
scope of the clearance to that which is necessary to give businesses
certainty to undertake their collaborative activity. We recommend
that the commission be required to assess the contract, arrangement,
or understanding in question, rather than the collaborative activity.

Revocation of a clearance

We also recommend amending clause 12 (inserting new section 65D)
to allow the commission to revoke a clearance after a material change
of circumstances. Clearance provides substantial benefit in that it
confers continuing immunity from prosecution. We believe this im-
munity should not be unlimited, as this could result in substantial
damage to competition in the long term. Before revoking a clearance
after a material change of circumstances, the commission should be
required to show that the change was in fact material, and to sub-
stantiate the reasons for its decision. Parties with an interest in the
arrangement would be given a reasonable opportunity to make sub-
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missions to the commission regarding the revocation of clearance.
Parties would still be allowed to apply for authorisation for arrange-
ments that are in the public interest.

Authorisations for restrictive trade practices

The authorisation regime would allow parties to apply to the Com-
merce Commission for authorisation of an arrangement. Unlike a
clearance, which would confirm that a transaction did not contravene
the Act, authorisation would exempt conduct from the relevant pro-
hibitions in the Act on the basis that there was an overriding benefit
to the public. In other words, it would permit a transaction that less-
ened competition but gave rise to such efficiencies that it could be
justified.

We recommend inserting new clause 10A to move new subsection
(3A) from new section 65C to section 60. Moving this provision
would clarify that the commission could consult any person who
could assist it in determining the application.

We also recommend inserting new clause 10B (amending section 61)
to provide for an authorisation decision period of 120 working days,
to give parties more certainty about timeframes.

Bid rigging

For simplicity and clarity, we recommend deleting references to bid
rigging from the bill (clauses 7 and 18). We believe that defining
bid rigging as an additional and overlapping category would create
uncertainty, and that prohibiting the other categories of cartel con-
duct (price fixing, restricting output, and market allocating) would
adequately prevent anti-competitive bidding practices.

We recommend a consequential amendment to clause 7 to delete the
disclosure requirement in new section 30A(5)(b), which we consider
unnecessary.

Exemption for maximum resale prices

We recommend amending clause 7 (section 32) to provide an ex-
plicit exemption from the prohibition on cartel conduct for suppliers
stipulating maximum resale prices. We believe that maximum resale
prices are pro-competitive, and that this amendment would ensure
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New Zealand’s approach to this issue is consistent with that of Aus-
tralia.

Acquisitions outside New Zealand that affect
competition in New Zealand

When applying the Commerce Act to conduct outside New Zealand,
we believe it is important to ensure that the courts can grant effective
relief and enforce judgments against overseas parties, particularly
when overseas acquisitions affect a market in New Zealand.

Application of the regime

Clause 8 (inserting new section 47A) provides for the commission to
seek a declaration where an overseas person acquires a controlling
interest in a New Zealand body corporate. We recommend amend-
ing clause 8 to make it clear that it would apply only if the acquisi-
tion occurred outside New Zealand. We recommend an amendment
to specify that the controlling interest could be acquired either by ac-
quiring shares or by acquiring the business assets of the New Zealand
body corporate.

Controlling interest test

We recommend amending the controlling interest test in clause 8
(new section 47A(4)) to reduce the threshold of votes, issued shares,
or dividend entitlement from 50% to 20%. The bill as introduced
would allow the Commerce Commission to apply for a declaration
where an overseas person acquired a controlling interest in a New
Zealand company, with the controlling interest threshold set at 50%.
The 50% threshold sets a higher threshold for intervention than the
test that would be applied if the merger were between two domes-
tic entities. A 20% threshold would be consistent with that in the
Takeovers Code.

Lay members of High Court in certain cases

We recommend inserting new clause 13A to allow lay members of
the court to be appointed to assist the court in civil proceedings in
relation to section 30 as well as section 27. Sections 27 and 30 are
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often pleaded in the alternate, so we believe it makes sense to allow
lay members input in relation to both sections.

Criminal offence: honest belief defence

Clause 18 would insert new section 82B, which sets out criminal
sanctions for cartel behaviour. We believe that criminal sanctions
should be reserved for conduct that is truly culpable. A person should
have intended to engage in the conduct in question, or at the very least
have been reckless as to its consequences, to attract such sanctions.

For this reason we recommend amending the honest belief defence
in clause 18 (new section 82B(2)) so that it would apply only to a
defendant involved in a collaborative activity exercising the defence
that they honestly believed that the cartel provision of the contract
was reasonably necessary for the purpose of the collaborative activ-
ity.

We believe the defence proposed in the bill as introduced is too broad,
applying to exemptions for vertical supply contracts, joint buying,
and promotion agreements. No exercise of judgment is required in
these situations, so no honest belief defence could apply. The term
“reasonably necessary” requires the exercise of judgment in which
a person could make an honest mistake. We believe that the under-
standing of the phrase “reasonably necessary” will continue to be
developed through case law and Commerce Commission guidelines
and practice.

Penalties

We recommend inserting new clause 13B (inserting new section
79B(3)) to provide for the stay of pecuniary penalty proceedings
if criminal proceedings are commenced in respect of the same
or similar conduct. Other statutes contain equivalent provisions
regarding civil and criminal responses to the same conduct.

We also recommend amending clause 15 (substituting new section
80A) so that a person could not be indemnified in respect of criminal
and civil liability.
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International shipping

We recommend inserting new clauses 23 A and 23B to repeal the sep-
arate competition regime established under the Shipping Act 1987
and to allow international shipping to be covered by the Commerce
Act. We recommend amending clause 2(2) to provide for a two-year
transitional period for provisions relating to amendments to the Ship-
ping Act. We also propose inserting new clause 23C to provide for
further transitional arrangements for these changes.

We do not believe there is good reason for treating international ship-
ping differently from other sectors regulated by the Commerce Act.
We consider that the carriage of goods by sea between places in New
Zealand and places outside New Zealand should be subject to the
generic competition regime under the Commerce Act.

Civil aviation

Competition in international air services is currently regulated by
Part 9 of the Civil Aviation Act 1990 and the Commerce Act. A
review of the Civil Aviation Act is in progress, and will provide an
opportunity for a policy process to consider passenger-specific im-
pacts and other concerns about the implications of changing the com-
petition regime for international air services. We recommend that a
transition to a Commerce Act regime be considered in the wider re-
view of the Civil Aviation Act.

Franchise arrangements

We encourage the Commerce Commission to develop specific guide-
lines for its application of the provisions of the bill to various fran-
chise systems. This would provide more certainty as to whether the
collaborative activity exemption might be applied to particular fran-
chise arrangements.
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Appendix

Committee process

The Commerce (Cartels and Other Matters) Amendment Bill was re-
ferred to the committee on 24 July 2012. The closing date for sub-
missions was 6 September 2012. The committee presented an interim
report on the bill on 28 September 2012. The closing date for submis-
sions on the changes to shipping and civil aviation was 18 October
2012. We received and considered 41 submissions and supplemen-
tary submissions from interested groups and individuals. We heard
16 submissions.

We received advice from the Ministry of Business, Innovation and
Employment and the Ministry of Transport.

Committee membership
Jonathan Young (Chairperson)
Kanwaljit Singh Bakshi

Dr David Clark

Hon Clayton Cosgrove

Clare Curran

Peseta Sam Lotu-liga

Mojo Mathers

Mark Mitchell

Dr Jian Yang
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Consequential and minor amendments to principal Act

The Parliament of New Zealand enacts as follows:

1 Title
This Act is the Commerce (Cartels and Other Matters) Amend-
ment Act 2011.
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Commencement
This Act, except seetion 48 sections 18, 23A, and 23B,
comes into force on the day after the date on which it receives
the Royal assent.

Section 18 (which imposes criminal sanctions in respect of 5

certain conduct relating to cartels) eemes and sections 23A
and 23B (which relate to the repeal of parts of the Shipping
Act 1987) come into force on the day that is 2 years after the
date on which this Act receives the Royal assent.

Principal Act amended
This Act amends the Commerce Act 1986.

Part 1
Substantive amendments to principal Act
Interpretation

Section 2(1) is amended by inserting the following definitions
in their appropriate alphabetical order:

“cartel provision means a provision described in section
30A

“collaborative activity has the meaning given in section
31(2)”.

Jurisdiction

Application of Act to conduct outside New Zealand
The heading to section 4 1s amended by omitting “to conduct
outside New Zealand”.

Section 4 is amended by inserting the following subsection
before subsection (1):

“(1AA) For the purposes of this Act,—

“(a) aperson engages in conduct in New Zealand if any act
or omission forming part of the conduct occurs in New
Zealand; and

“(b) aperson (person A) engages in conduct in New Zealand
if another person (person B) engages in conduct in New
Zealand, and the conduct of person B is deemed (by
virtue of section 90) to be the conduct of person A.”
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6630

“(D)

“(2)

“30A
(6( 1)

Seetton 4 1s amended by adding the foHowing stbseetton:

“a) 1f an act or omission that forms part of a contravention
of this Act oceurs in New Zeatand; the contravention ts
deemed to have occurred in New Zeatand; and

“b)y 1if an event that 1s neecessary to the completion of a
contravention of this Act oceurs i New Zeatand; the
contraventionr 15 deemed to have oceurred it New
Zeatand>

Section 29 repealed
Section 29 is repealed.

Cartels

New heading and sections 30 to 33 substituted

The heading above section 30, sections 30 to 34, and the head-
ing below section 34 are repealed and the following heading
and sections substituted:

“Cartel provisions

Prohibition on entering into or giving effect to cartel

provision

No person may, unless an exemption in section 31, 32, or

33 applies,—

“(a) enter into a contract or arrangement, or arrive at an
understanding, that contains a cartel provision; or

“(b) give effect to a cartel provision.

See section 80 for liability to a pecuniary penalty, and section

82B for criminal liability, for contravention of this section.

Meaning of cartel provision and related terms

A cartel provision is a provision, contained in a contract, ar-
rangement, or understanding, that has the purpose, effect, or
likely effect of 1 or more of the following in relation to the
supply or acquisition of goods or services in New Zealand:
“(a) price fixing:

“(b) restricting output:

“(c) market allocating.
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“2)

“G)

“(4)

In this Act, price fixing means, as between the parties to a con-

tract, arrangement, or understanding, fixing, controlling, or

maintaining, or providing for the fixing, controlling, or main-
taining of,—

“(a) the price for goods or services that any 2 or more parties
to the contract, arrangement, or understanding supply or
acquire in competition with each other; or

“(b) any discount, allowance, rebate, or credit in relation to
goods or services that any 2 or more parties to the con-
tract, arrangement, or understanding supply or acquire
in competition with each other.

In this Act, restricting output means preventing, restricting,

or limiting, or providing for the prevention, restriction, or limi-

tation of, —

“(a) the production or likely production by any party to a
contract, arrangement, or understanding of goods that
any 2 or more of the parties to the contract, arrangement,
or understanding supply or acquire in competition with
each other; or

“(b) the capacity or likely capacity of any party to a con-
tract, arrangement, or understanding to supply services
that any 2 or more parties to the contract, arrangement,
or understanding supply or acquire in competition with
each other; or

“(c) the supply or likely supply of goods or services that
any 2 or more parties to a contract, arrangement, or
understanding supply in competition with each other;
or

“(d) the acquisition or likely acquisition of goods or services
that any 2 or more parties to a contract, arrangement, or
understanding acquire in competition with each other.

In this Act, market allocating means allocating between any 2

or more parties to a contract, arrangement, or understanding,

or providing for such an allocation of, either or both of the

following:

“(a) the persons or classes of persons to or from whom the
parties supply or acquire goods or services in competi-
tion with each other:
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“30B

“(b) the geographic areas in which the parties supply or ac-
quire goods or services in competition with each other.

1 this Act; bid rigging means restraining  or more parties

to a contract; arrangement; or understanding from making a

btd; or requiring a bid to be i accordance with a contract;

arrangement; or understanding; where—

“(a) the partics to the contract; arrangement; or undetstand-
ing are in competition with each other for the supply or
acquisitton of the goods or services that are the subjeet
of the bid: and

“b) the essential features of the contract; arrangement; or
understanding are not disclosed to the person running

“fay a tender; and

“b) any step prehiminary to making a bid; such as giving an

Additional interpretation relating to cartel provisions

In this Act, in relation to a cartel provision,—

“(a) if a person is a party to a contract, arrangement, or
understanding, each of the person’s interconnected bod-
ies corporate is taken to be a party to the contract, ar-
rangement, or understanding; and

“(b) 1if a person (person A) or any of person A’s intercon-
nected bodies corporate supplies or acquires goods or
services in competition with another person (person B)
or any of person B’s interconnected bodies corporate,
person A is taken to supply or acquire those goods or
services in competition with person B; and

“(c) areference to persons in competition with each other for
the supply or acquisition of goods or services includes
a reference to—

“(i) persons who are, or are likely to be, in competi-
tion with each other in relation to the supply or
acquisition of those goods or services; and

“(i1) persons who, but for a cartel provision relating
to those goods or services, would, or would be
likely to, be in competition with each other in re-

10

15

20

25

30

35



Commerce (Cartels and Other Matters)

Part 1 ¢l 7 Amendment Bill

“30C
‘6( 1 )

“(2)

“3)

lation to the supply or acquisition of those goods
or services.

Temporal application of cartel prohibition

Section 30(1)(a) (which relates to entering into a contract
or arrangement, or arriving at an understanding, that contains
a cartel provision) applies only to contracts, arrangements, or
understandings that are entered into or arrived at after section
30 comes into force.

Section 30(1)(b) (which relates to giving effect to a cartel
provision in a contract, arrangement, or understanding) applies
only to conduct occurring after section 30 comes into force,
but applies whether the contract, arrangement, or understand-
ing was entered into or arrived at before or after that section
comes into force, and whether or not it has been suspended at
any time.

Despite subsection (2), during the first 9 months after the

“(4)

date on which this section comes into force, no proceedings
under section 80 may be commenced for a contravention of
section 30(1)(b) in relation to a contract, arrangement, or
understanding that was entered into or arrived at before this
section came into force and that, at that time, contained or may
have contained a cartel provision.

However, during that 9-month period, proceedings under sec-

“30D
(6( 1)

“(2)

tion 80 may be commenced in relation to a contract, arrange-
ment, or understanding referred to in subsection (3) as if
section 30, as it was before it was replaced by the Commerce
(Cartels and Other Matters) Amendment Act 2011, was still
in force.

Cartel provisions generally unenforceable

No provision in a contract is enforceable if it has the purpose,
effect, or likely effect of price fixing, restricting output, or mar-
ket allocating; or bid rigging (as those terms are defined in
section 30A).

However, nothing in subsection (1) affects the enforceability
of a cartel provision in any contract to which section 31, 32,
or 33 applies.
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‘431
‘G(l)

“2)

“Q)

(632
(6( 1)

Exemption for collaborative activity
Nothing in section 30 applies to a person who enters into a
contract or arrangement, or arrives at an understanding, that
contains a cartel provision, or who gives effect to a cartel pro-
vision in a contract, arrangement, or understanding, if, at the
time of entering into the contract, arrangement, or understand-
ing or giving effect to the cartel provision,—

“(a) thepersonand 1 or more parties to the contract, arrange-
ment, or understanding are involved in a collaborative
activity; and

“(b) the cartel provision is reasonably necessary for the pur-
pose of the collaborative activity.

In this Act, collaborative activity means an enterprise, ven-
ture, or other activity, in trade, that—

“(a) 1s carried on in co-operation by 2 or more persons; and
“(b) 1is not carried on for the dominant purpose of lessening

competition between any 2 or more of the parties.

The purpose referred to in subsection (2)(b) may be inferred
from the conduct of any relevant person or from any other
relevant circumstance.

Exemption for vertical supply contracts

Nothing in section 30 applies to a person who enters into a

contract that contains a cartel provision, or who gives effect to

a cartel provision in a contract, if—

“(a) the contract is entered into between a supplier or likely
supplier of goods or services and a customer or likely
customer of that supplier; and

“(b) the cartel provision—

“(1) relates to the supply or likely supply of the goods
or services to the customer or likely customer, or
to the maximum price at which the customer or
likely customer may resupply the goods or ser-
vices; and

“(i1) does not have the dominant purpose of lessening
competition between any 2 or more of the parties
to the contract.
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“(2)

The purpose referred to in subsection (1)(b)(ii) may be in-

ferred from the conduct of any relevant person or from any
other relevant circumstance.

“33 Exemption for joint buying and promotion agreements

A provision in a contract, arrangement, or understanding does

not have the purpose, effect, or likely effect of price fixing (as

defined in section 30A(2)) if the provision—

“(a) relates to the price for goods or services to be collect-
ively acquired, whether directly or indirectly, by some
or all of the parties to the contract, arrangement, or
understanding; or

“(b) provides for joint advertising of the price for the resup-
ply of goods or services acquired in accordance with
paragraph (a); or

“(c) provides for a collective negotiation of the price for
goods or services followed by individual purchasing at
the collectively negotiated price; or

“(d) provides for an intermediary to take title to goods and
resell or resupply them to another party to the contract,
arrangement, or understanding.”

Acquisitions by overseas persons
8 New sections 47A to 47D inserted

The following sections are inserted after section 47:

“47A Declaration relating to acquisition by overseas person
“B The Commisston may apply to the High Court for a declaration

“a) an overseas person acquires shares 1 a New Zealand
body corporate; and

“by theacquisition results in the overseas person acquiring a
controting mterest in the New Zealand body corporate:

“(1) The Commission may apply to the High Court for a declaration
under this section if an overseas person acquires a controlling
interest in a New Zealand body corporate through the acquisi-
tion outside New Zealand of the assets of a business or shares.

“(2) The High Court may make a declaration that it is satisfied that
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“G)

to have, the effect of substantially lessening competition in a

market in New Zealand.

A declaration may not be made in respect of an acquisition

if—

“(a) the application for the declaration is made more than 12
months after the date of the acquisition; or

“(b) the Commission has given a clearance, or granted an
authorisation under Part 5, in respect of the acquisition.

“(3A) Nothing in this section limits the Commission’s functions or

“(4)

powers under any other provision of this Act.

In this section and in sections 47B to 47D,—

“controlling interest means, in the context of an overseas per-

son having a controlling interest in a New Zealand body cor-

porate, that the overseas person—

“(a) controls the composition of the board of the body cor-
porate; or

“(b) 1s in a position to exercise, or control the exercise of,
more than 56% 20% of the maximum number of votes
that can be exercised at a meeting of the body corporate;
or

“(c) holds more than 58% 20% of the issued shares of the
body corporate, other than shares that carry no right to
participate beyond a specified amount in a distribution
of either profits or capital; or

“(d) 1is entitled to receive more than 58% 20% of every divi-
dend paid on shares issued by the body corporate, other
than shares that carry no right to participate beyond a
specified amount in a distribution of either profits or
capital; or

“(e) 1isthe holding company (as defined in section 5(2) of the
Companies Act 1993) of the body corporate

“New Zealand body corporate means a body corporate
(whether incorporated overseas or in New Zealand) that
carries on business in New Zealand

“overseas person means a person, whether a body corporate
or otherwise, that is neither resident nor carrying on business
in New Zealand.
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“47B
6‘(1)

“2)
“47C
“(D
“2)

“47D
‘6( 1 )

“2)

Orders following declaration under section 47A

If the High Court makes a declaration under section 47A in

relation to a New Zealand body corporate, it may make an

order under this section requiring the New Zealand body cor-
porate to—

“(a) cease carrying on business in New Zealand, in the mar-
ket to which the declaration relates, no later than 6
months after the date of the declaration or any longer
period specified by the court; or

“(b) dispose of shares or other assets specified by the court;
or

“(c) take any other action (including disposing of shares or
other assets) that the court considers, in all the circum-
stances, is consistent with the purpose of this Act.

Contravention of an order made under this section is deemed
to be a contravention of this section.

Application by Commission for declaration
An application for a declaration under section 47A may be
made only by the Commission.

On making an application under section 47A, the Commis-
sion must give notice of the application to the relevant over-
seas person and New Zealand body corporate.

Revocation and variation of declarations and orders

The Commission, or the overseas person or New Zealand body
corporate that a declaration made under section 47A relates
to, may apply to the High Court at any time to revoke the
declaration, revoke or vary the order, or both.

The High Court may, if is satisfied that there has been a mater-
1al change of circumstances, do either or both of the following:
“(a) revoke the declaration:

“(b) revoke or vary any order.”

10

15

20

25

30



Commerce (Cartels and Other Matters)
Amendment Bill Part 1 cl 10B

(1)

2)

3)
“(D

Amendments relating to authorisations for
restrictive trade practices

Effect of authorisation

Section 58A(1) is amended by omitting all the words before
paragraph (a) and substituting “While an authorisation under
section 58(1) remains in force, nothing in section 27, 30, or
30D prevents an applicant from—".

Section 58A(2) is amended by omitting all the words before
paragraph (a) and substituting “While an authorisation under
section 58(2) remains in force, nothing in section 27, 30, or
30D prevents an applicant from—".

Section 58A is amended by adding the following subsection:

Subsections (1) and (2) apply to an authorisation that is given

10

10A

either before or after the Commerce (Cartels and Other Mat-
ters) Amendment Act 2011 comes into force.”

When Commission may grant authorisation
Section 59A is amended by repealing subsections (2) and (3).

Procedure for applications for authorisation of restrictive

trade practices
Section 60 is amended by inserting the following subsection
after subsection (3):

“(3A) In relation to any application, the Commission may consult

10B

with any person who, in the opinion of the Commission, is
able to assist it to determine the application.”

Determination of applications for authorisation of

a

restrictive trade practices
Section 61 is amended by inserting the following subsection
after subsection (1):

“(1A) If authorisation is not granted within 120 working days after

?2)

the date on which the application is registered, the Commis-
sion is deemed to have declined the application, subject to any
alternative timetable agreed between the Commission and the

applicant.”
Section 61(6) is amended by omitting “or is deemed to result”.
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11
(1)
2)

€)

12

“65A

“(1)

“2)

Commission to prepare draft determination in relation to
restrictive trade practices

Section 62 is amended by repealing subsections (3), (4), and
(5).

Section 62(6) is amended by omitting “The Commission may,
of its own motion, determine to hold a conference in relation
to the draft determination and” and substituting “Before de-
termining the application, the Commission may determine to
hold a conference and, if so,”.

Section 62(7) is amended by inserting *, if appropriate,” after
“and may prepare a single draft determination in relation to the
applications and”.

Clearance regime for collaborative activities

New sections 65A to 65D inserted
The following sections are inserted after section 65:

Commission may give clearances relating to cartel
provisions €learanees from eartel prohibition for

A person who proposes to enter into a contract or arrangement,
or arrive at an understanding, that contains, or may contain, a
cartel provision may apply to the Commission for a clearance
under this section.

The Commission fray must give a clearance under this section

if it is satisfied that—

“(a) the applicant and any other party to the proposed con-
tract, arrangement, or understanding are or will be in-
volved in a collaborative activity; and

“(b) the every cartel provision in the contract, arrangement,
or understanding is reasonably necessary for the pur-
pose of the collaborative activity; and

“(c) the coltaborattve activity entering into the contract or
arrangement, or arriving at the understanding, or giving
effect to any provision of the contract, arrangement, or
understanding, will not have, or would not be likely to
have, the effect of substantially lessening competition
in a market.
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“G)

“(4)

“65B

“65C
‘G( 1)

“(2)

“65D
“b

For the purpose of subsection (2), it is not necessary for the
Commission to determine whether the a particular provision is
in fact a cartel provision, provided it 1s satisfied that the appli=
cant has reasonabte grounds for beheving that it ts or might be
providing there are reasonable grounds for believing it might
be.

If clearance is not given within 30 working days after the date
on which the application is registered in accordance with sec-
tion 60(2)(a), the Commission is deemed to have declined to
give the clearance, subject to any alternative timetable agreed
between the Commission and the person applying for clear-
ance.

Effect of clearance under section 65A

The effect of a clearance given under section 65A is that—

“(a) aparty to the contract, arrangement, or understanding to
which the clearance relates does not contravene section
27 or 30 by entering into the contract or arrangement,
or arriving at the understanding; and

“(b) aperson does not contravene section 27 or 30 by giving
effect to any cartel provision in the contract, arrange-
ment, or understanding to which the clearance relates;
and

“(c) section 30D(1) does not apply to any cartel provision
in the contract, arrangement, or understanding.

Procedures relating to clearances

Section 60 (except subsections (2)(c) and (3)) applies to an
application for a clearance under section 65A in the same
way as it applies to an application for an authorisation made
under section 58.

Every clearance given under section 65A must be given by
way of written notice to the applicant.

Revocation of clearances
Fhe Commission may revoke a clearance given under seetion
tront that was false or misleading in @ matertal particutar:
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“(1)

The Commission may revoke a clearance given under section

“(2)

13

13A

65A if it is satisfied that—

“(a) the clearance was given on information that was false
or misleading in a material particular; or

“(b) there has been a material change of circumstances.

The Commission must not revoke a clearance unless the per-
son to whom the clearance was given, and any other person
who in the opinion of the Commission is likely to have an in-
terest in the matter, is given a reasonable opportunity to make
submissions to the Commission and the Commission has had
regard to those submissions.”

Amendment relating to clearance for business
acquisitions

Commission may give clearances for business acquisitions
Section 66(3) is amended by omitting “10 working days” and
substituting “40 working days”.

Lay members of High Court

Lay members of High Court in certain cases

a

Section 78(1) is amended by omitting “the exercise by the
High Court of its jurisdiction and powers under sections 80
to 85 in respect of proceedings which relate to any of sections
271029, 36, 36A, 37, 38, or 47” and substituting “the exercise
by the High Court of its civil jurisdiction under sections 80 to
85 in respect of proceedings that relate to section 27, 28, 30,
36, 36A, 37, 38,47, or 47B”.

Section 78(4)(b) is repealed.

Pecuniary penalties generally

Relationship between pecuniary penalties and criminal

liability
Section 79B(1) is amended by omitting “section 86B or 87B”
and substituting “any provision of this Part”.

Section 79B(2) is amended by omitting “section 86B or 87B”

and substituting “any provision of this Part”.

Section 79B is amended by adding the following subsection:
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“(3) Anyuncompleted proceedings for an order under this Act that

14
(D

2)

3)

a person pay a pecuniary penalty must be stayed if criminal
proceedings are started or have already been started against
the person for the same act or omission, or substantially the
same act or omission, in respect of which the pecuniary penalty
order is sought.”

Amendments relating to penalties for cartels

Pecuniary penalties
The heading to section 80 is amended by adding “relating to
restrictive trade practices”.
Section 80(2B) is amended by repealing paragraph (b) and
substituting the following paragraph:
“(b) in any other case, the greater of the following:

“(1) $10 million:

“(i1) either,—

“(A) 1if it can be readily ascertained and if the
court is satisfied that the contravention oc-
curred in the course of producing a com-
mercial gain, 3 times the value of any com-
mercial gain resulting from the contraven-
tion; or

“(B) if the commercial gain cannot readily be
ascertained, 10% of the turnover of the
person and all its interconnected bod-
ies corporate (if any) in each accounting
period in which the contravention oc-
curred.”

Section 80 is amended by inserting the following subsection
after subsection (2B):

“(2C) In proceedings relating to a contravention of section 30, if

the defendant claims that an exemption in section 31, 32, or
33 applies, it is for the defendant to prove, on the balance of
probabilities, that the relevant exemption applies.”
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“80A

Body corporate not to indemnify certain persons in

respect of pecuniary penalties

penalties relating to eartels™

A person; not being an individual; must not indemmtify any

director; employee; or agent; or former director; employee; or

agent; of the person or any of its interconnected bodies eorpo=
rate in respeet of—

“fay thability for payment of a pecuntary penalty under see=
tionr 80 that arises ot of a contravention of seetion 30:
ot

“b) costs mcurred by the direetor; employee; or agent; or
former director; employee; or agent; in defending or

fing any L Intine to that Habili
agent; director; and servant:

New section 80A substituted
Section 80A is repealed and the following section substituted:

Restriction on indemnities relating to contraventions of

“()

section 30
A body corporate must not indemnify any director, employee,

18

or agent, or former director, employee, or agent, of the body

corporate or of any of its interconnected bodies corporate (per-

son A) in respect of—

“(a) any pecuniary penalty imposed on person A by the court
under section 80 in respect of a contravention of sec-
tion 30; or

“(b) any penalty imposed on person A by the court following
the conviction of person A under section 82B; or

“(c) any costs incurred by person A in defending any civil
proceedings in which the pecuniary penalty referred to
in paragraph (a) is imposed or any criminal proceed-
ings in which person A is convicted as described in
paragraph (b).
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“(2)

An indemnity given in contravention of subsection (1) is

“(3)

void.
In this section, indemnify includes relieve or excuse from li-

16
@
2)

17

“G)

18

“82B
(6( 1)

ability, whether before or after the liability arises; and indem-
nity has a corresponding meaning.”

Court may order certain persons to be excluded from
management of body corporate

Section 80C is amended by omitting “that—" and substituting
“that the person has, in contravention of section 30.—”.

Section 80C is amended by repealing paragraphs (a) and by
to (d) and substituting the following paragraphs:
“fay the person has; 1 contraventton of seetion 36;—

“f1y entered into a contract or arrangement; or has
arrived at an understanding; that contains a eartet
proviston: or

“fity given effect to a contract; arrangement; or under=
standing that contains a cartel proviston:

“(a) entered into a contract or arrangement, or has arrived at
an understanding, that contains a cartel provision; or

“(b) given effect to a contract, arrangement, or understand-
ing that contains a cartel provision.”

Exemplary damages for contravention of Part 2

Section 82A is amended by adding the following subsection:
The court may not order a person to pay exemplary damages
in relation to conduct for which the person has been convicted
of an offence under section 82B.”

New section 82B inserted

The following section is inserted after section 82A:

Offence relating to cartel prohibition

A person commits an offence if—

“(a) the person,—

“(i) incontravention of section 30, enters into a con-

tract or arrangement, or arrives at an understand-
ing, that contains a cartel provision; and
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“(2)

“(i1) intends, at that time, to engage in price fixing, re-
stricting output, or market allocating; or btd rig-
ging (as those terms are defined in section 30A);
or

“(b) the person,—

“(i) in contravention of section 30, gives effect to a
contract, arrangement, or understanding that con-
tains a cartel provision; and

“(i1) intends, at the time the contract, arrangement,
or understanding is given effect to, to engage in
price fixing, restricting output, or market allocat-
ing; ot bid rigging (as those terms are defined in
section 30A).

1 a prosecttion under this seetion; tt 1s a defenee if the defen-
i seetion 315 32; or 33 apphied:
In a prosecution under this section, it is a defence, for a defen-

“G)

“(4)

20

dant involved in a collaborative activity, if—

“(a) the defendant honestly believed that the cartel provision
was reasonably necessary for the purposes of the collab-
orative activity; and

“(b) that belief existed at the time the defendant entered into
or arrived at the contract, arrangement, or understanding
that contained the cartel provision, or at the time the
defendant gave effect to the cartel provision, as the case

requires.

A defendant that wishes to claim that an exemption in section

31, 32, or 33 applies, or to rely on the defence in subsection

(2), must—

“(a) notify the prosecution of that fact within 1 month after
the date on which the defendant is committed for trial
for the offence; and

“(b) atthe same time, provide sufficient details about the ap-
plication of the relevant section to fully and fairly in-
form the prosecution of the manner in which the exemp-
tion or defence is claimed to apply.

An individual who commits an offence against this section is
liable on conviction on indictment to imprisonment for a term
not exceeding 7 years.
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“©)

19
(D

2)
“(D

A person, not being an individual, that commits an offence
against this section is liable on conviction on indictment to a
fine of the greater of the following:

“(a) $10 million:

“(b) either,—

“(1) if it can be readily ascertained and if the court is
satisfied that the offence occurred in the course of
producing a commercial gain, 3 times the value
of any commercial gain resulting from the contra-
vention; or

“(i1) if the commercial gain cannot be readily ascer-
tained, 10% of the turnover of the person and
all its interconnected bodies corporate (if any) in
each accounting period in which the contraven-
tion occurred.”

Amendment relating to acquisitions by overseas
persons

Pecuniary penalties

The heading to section 83 is amended by adding “relating to
business acquisitions”.

Section 83 is amended by repealing subsection (1) and substi-
tuting the following subsections:

The court may, on the application of the Commission, order a

person to pay a pecuniary penalty to the Crown if the court is

satisfied that the person—

“(a) has contravened section 47 or 47B; or

“(b) has attempted to contravene either of those sections; or

“(c) has aided, abetted, counselled, or procured any other
person to contravene either of those sections; or

“(d) has induced, or attempted to induce, any other person,
whether by threats or promises or otherwise, to contra-
vene either of those sections; or

“(e) has been in any way, directly or indirectly, knowingly
concerned in, or party to, the contravention by any other
person of either of those sections; or

“(f) has conspired with any other person to contravene either
of those sections.
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“(1A) The amount of pecuniary penalty must not, in respect of each

20

6690
(6( 1)

“2)

“G)

“(4)

22

act or omission, exceed $500,000 in the case of an individual,
or $5 million in any other case.”

Attributing conduct

New section 90 substituted
Section 90 is repealed and the following section substituted:

Conduct by employees, agents, and others
In proceedings under this Part in respect of conduct engaged
in by a person other than an individual (person A), if it is ne-
cessary to establish the state of mind of person A it is sufficient
to show that a director, employee, or agent of person A, act-
ing within the scope of the director’s, employee’s, or agent’s
actual or apparent authority, had that state of mind.

Conduct by a person (person B) is deemed for the purposes

of this Act also to be the conduct of a person other than an

individual (person A) if, at the time of the conduct,—

“(a) person B was adirector, employee, or agent of person A,
acting within the scope of person B’s actual or apparent
authority; or

“(b) person B was a person who was acting on the direction,
or with the consent or agreement (express or implied),
of a director, employee, or agent of person A who was
acting within the scope of the director’s, employee’s, or
agent’s actual or aetaal ot apparent authority.

In_civil proceedings under this Part in respect of conduct en-
gaged in by an individual (person C), if it is necessary to es-
tablish the state of mind of person C it is sufficient to show
that an employee or agent of person C, acting within the scope
of the employee’s or agent’s actual or apparent authority, had
that state of mind.

€onduet In civil proceedings under this Part, conduct by a per-

son (person B) is deemed for the purposes of this Act also to

be the conduct of an individual (person C) if, at the time of
the conduct,—

“(a) person B was acting at the direction, or with the consent
or agreement (express or implied), of person C; or
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“(b)

“(0)

person B was an employee or agent of person C and
acting within the scope of person B’s actual or apparent
authority; or

person B was a person who was acting on the direction,
or with the consent or agreement (express or implied),
of an employee or agent of person C who was acting
within the scope of the employee’s or agent’s actual or
apparent authority.

“(5) A reference in this section to the state of mind of a person
includes a reference to—

“(a)

“(b)

the knowledge, intention, opinion, belief, or purpose of
the person and the person’s reasons for that intention,
opinion, belief, or purpose; and

the state of mind of a person outside New Zealand.”

Appeals relating to authorisations and
clearances

21  Persons entitled to appeal
(1)  Section 92 is amended by repealing paragraph (a) and substi-
tuting the following paragraph:

“(a)

in the case of an appeal against a determination of the

Commission in relation to an application for an author-

isation under section 58 or 67, the applicant and any

other person who—

“(i) has a direct and significant interest in the appli-
cation; and

“(i1) participated in the Commission’s processes lead-
ing up to the determination:”.

(2)  Section 92 is amended by repealing paragraph (c) and substi-
tuting the following paragraph:

“(0)

in the case of an appeal against a determination of the

Commission under section 66 in relation to a notice

seeking a clearance,—

“(i) the person who sought the clearance; and

“(il) any person whose assets, or the shares in which,
are proposed to be acquired pursuant to the clear-
ance:”.
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)

22
(1)

“(4)

2)

23
(1)
)

24

Section 92 is amended by inserting the following paragraph
after paragraph (c):
“(ca) in the case of an appeal against a determination of the
Commission under section 65A,—
“(i) the person who applied for the clearance; and
“(i1) any other person who is a party to the contract,
arrangement, or understanding to which the ap-
plication for clearance relates:”.

Increasing penalties

Offences
Section 103 is amended by repealing subsection (4) and sub-
stituting the following subsection:

A person who contravenes subsection (1), (2), or (3) commits

an offence and is liable on summary conviction to,—

“(a) in the case of an individual, a fine not exceeding
$100,000:

“(b) in any other case, a fine not exceeding $300,000.”

Section 103(5) is amended by omitting “6 months” and sub-
stituting “3 years”.

Part 2
€Consequential and minor amendments
Other amendments and transitional
provision
Consequential and minor amendments to principal Act
The principal Act is amended as set out in the Schedule.

By way of explanation—

(a) the amendments in Part 1 of the Schedule are conse-
quential on the amendments made in Part 1 of this Act;
and

(b)  the amendments made in Part 2 of the Schedule ad-
just wording in sections that are otherwise not amended
by this Act, in order to align the wording with that used
in sections that are amended; and

(c) the amendments made in Part 3 of the Schedule up-
date references to the Trade Practices Act 1974, an Act
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of the Commonwealth of Australia, because the name
of that Act is now the Competition and Consumer Act

2010.
23A Amendments to Shipping Act 1987
(1)  This section amends the Shipping Act 1987.
(2) In section 2, repeal the definitions of direction and unfair

23B

practice.
Repeal Parts 1 and 3.

Consequential amendment to principal Act as result of

23C

amendments to Shipping Act 1987
Section 44(2) and (3) of the principal Act are repealed.

Transitional provision relating to amendments to

Shipping Act 1987

At any time before section 23A of this Act comes into force,

any carrier (as defined in section 2 of the Shipping Act 1987)

who is a party to a contract, arrangement, or understanding,

or to a proposed contract, arrangement, or understanding, may

apply to the Commerce Commission for the following:

(a)  an authorisation under section 58 of the Commerce Act
1986, in which case the Commission may grant the au-

thorisation in accordance with that section:
(b) aclearance under section 65A, in which case the Com-

mission may grant the clearance in accordance with that
section, except that the clearance may be granted in re-

spect of a contract, arrangement, or understanding that
has already been entered into or arrived at (and not
just in relation to proposed contracts, arrangements, or
understandings).

However, subsection (1) applies only to a contract, arrange-

ment, or understanding so far as it contains a provision exclu-

sively for the carriage of goods by sea from a place in New
Zealand to a place outside New Zealand, or from a place out-

side New Zealand to a place in New Zealand.
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To avoid doubt, a provision that relates to the carriage of goods

to or from a ship, or to the loading or unloading of a ship, is
not a provision of the sort described in subsection (2).

(4) This section is repealed at the close of the day immediately
before section 23A comes into force.

(5) Despite the repeal of this section, any application made pur-
suant to subsection (1) before its repeal may continue to be
dealt with by the Commission as if the section had not been
repealed.

24  Consequential amendment to District Courts Act 1947
Part 2 of Schedule 1A of the District Courts Act 1947 is
amended by adding the following Part:

“Part N—Commerce Act 1986

Section Offence

Section 82B Offence relating to cartel provisions

25  Consequential amendment to Civil Aviation Act 1990

26

Section 91(1) of the Civil Aviation Act 1990 is amended by
omitting “sections 27 to 29” and substituting “seetiont 27 ot 28
sections 27 to 30”.
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Schedule s 23

Consequential and minor amendments to
principal Act

Part 1

Section 58
Subsection (5): repeal.
Subsection (6): repeal.

Section 59
Subsection (1)(a): omit “or section 29”.
Subsection (2)(a): repeal and substitute:

“(a) 1inthe case of a contract to which section 27 applies, that
the contract is subject to a condition that the provision
does not come into force unless and until authorisation
is granted to give effect to it and that an application must
be made for that authorisation within 15 working days
after the contract is entered into:”.

Section 61
Subsection (7): repeal.

Section 75(1)(a)
Add:
“(iv) proceedings for offences against section 82B:”.

Seetion 78(H
Omit “sectionts 27 to 29; 36; 36A; 37 38; or 47> and substitute “see=
tions 27; 28; 36; 36A; 37 38; 47 or 478~

Section 79B

Seetion 85
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Part 1—continued

Heading to section 85
Omit “Part 3” and substitute “section 47”.

Part 2

Section 80B(1)

Omit “body corporate” in each place where it appears and substitute
in each case “person”.

Section 86(3)
Omit “in the case of a body corporate” and substitute “in any other
case”.

Section 86B(2)

Omit “in the case of a body corporate” and substitute “in any other
case”.

Section 87(3)

Omit “in the case of a body corporate” and substitute “in any other
case”.

Section 87B(2)

Omit “in the case of a body corporate” and substitute “in any other
case”.

Section 99A(3)

Omit “in the case of a body corporate” and substitute “in any other
case”.

Part 3

Section 6A(b)
Omit “Trade Practices Act 1974” and substitute “Competition and
Consumer Act 2010”.
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Part 3—continued

Section 6B

Omit “Trade Practices Act 1974” and substitute “Competition and
Consumer Act 2010”.

Section 6C

Omit “Trade Practices Act 1974 and substitute “Competition and 5
Consumer Act 2010”.

Section 98H(2)

Omit “Trade Practices Act 1974 and substitute “Competition and
Consumer Act 2010”.

Section 99A(1) 10

Omit “Trade Practices Act 1974 and substitute “Competition and
Consumer Act 2010”.
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